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CURRENT TOPICS 


The Birthday Honours 


THE honour of knighthood has been conferred on the 
President of The Law Society, Mr. HAROLD NEVIL SMART, 
in the Birthday Honours List published this week. Other 
solicitors who appeir in the list are The Right Hon. Lewis 
SILKIN and Lieut.-Col. DAvip REES REES-WILLIAMs, T.D., 
both of whom receive baronies. Mr. GODFREY RUSSELL 
Vick, K.C., the Chairman of the General Council of the Bar, 
and Mr. RIcHARD RoBert LUDLOW have both been knighted. 
To all of these we offer our sincere congratulations. A full 
list of the honours of legal interest will appear in our next 
issue. 

Trinity Law Sittings 

WHILE the number of cases in the King’s Bench Division 
for the term which has just commenced continues to show a 
substantial increase, the number in the Chancery Division 
has fallen as compared with the corresponding term of last 
year. In the former the total figure is 1,215 as against 829 
last year at this time. Of these, 25 are jury actions, 727 are 
long non-juries and 451 are short non-juries. The increase 
in the long non-juries numbers 318. Two actions in the 
Revenue list, six commercial cases and four short causes make 
up the list. The figure for the Chancery Division is 134, 
against 149 last year. Of these, 69 are witness actions and 
33 are non-witness actions. Retained, assigned and other 
matters are 32 in number. The 84 company matters will 
come before VAIsty, J. The appeals to the Divisional Court 
number 41, which is 39 less than last year. There are nine 
Admiralty actions. Appeals to the Court of Appeal number 
118, as against 186 last year. Of the final appeals, 11 are 
from the Chancery Division, including two in bankruptcy ; 
one from the County Palatine Court of Lancaster ; 62 from 
the King’s Bench Division, including seven in the Revenue 
Paper ; 22 from the Probate and Divorce Division ; one from 
the Admiralty Division ; and 18 from county courts, including 
one workmen’s compensation case. 


Is the Law Human? 


UNDER the title ““ Are Judges Human ? ” Dr. C. K. ALLEN 
has contributed to the Sunday Times an article written in a 
popular style directed to erasing from the lay mind the 
impression that our judges are “‘ elderly sadists who go round 
the country desiring to send everybody to prison if they 
cannot flog them, and flogging them if they can.’ The 
quotation is of an attributed description retailed recently 
by Lorp Gopparp. Needless to say, in spite of the 
unflattering pictures of judges to be found in crime fiction, 
of which Dr. Allen confesses to being a ‘‘ constant and 
impenitent reader,’’ he succeeds in his self-appointed task of 
championship. And very desirable it was that someone in a 
position to know should sum up for the reading public the 
evidence for the judicial defence. For our part we should 
like to see Dr. Allen’s or some equally able pen engaged in 
persuading the public that the law itself is not so lacking in 
ordinary human instinct as it is often thought to be. On the 
merits of the tragic dispute now before the Privy Council 
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connected with the parentage of a five-year-old Australian 
girl we naturally refrain from comment. But we do doubt 
whether the decision in a matter of this kind will ever be 
found to turn exclusively on “cold legal arguments ’’ and 
“icy legal language ’’—epithets used by a contributor to a 
London newspaper to point his suggested contrast with the 
human aspects of the dispute. The judgments in cases 
involving infants have for very many years afforded ample 
proof for those who read them not only of the humanity 
of the judges themselves, but also of the law’s real and not 
merely sentimental concern for the true welfare of those in 
tutelage, while allowing to the ties of nature the fullest possible 
effect consistent with that concern. 


Stamp Duty and Releases of Building Society 
Mortgages 

THE Council of The Law Society announce in the June 
issue of the Law Society's Gazette an alteration of the practice 
under which a solicitor acting for a purchaser of property 
which has been the subject of a partial release from a building 
socicty mortgage has been obliged to examine the rules of the 
building socicty in force as at the date when the transaction 
occurred in order to ascertain whether such a release is 
specifically authorised, so as to fall within the exemption 
from stamp duty in s. 41 of the Building Societies Act, 1874. 
As a result of representations to the board of Inland Revenue, 
the Board in future will regard a release, whether of the 
whole or of part of property forming the subject of a mortgage 
to a building society, as exempt from stamp duty under s. 41. 
This will not only dispense with the need for examination of 
the rules by solicitors for purchasers, but will also put an end 
to illogical distinctions drawn between releases made by one 
building society and another. 


Solicitors’ Costs on Compulsory Acquisitions 

NOTWITHSTANDING the reverse which attended the amend- 
ment to the Distribution of Industry bill moved by Mr. Joun 
Hay on 26th April, which provided that in respect of 
compulsory purchases by the board solicitors for vendors 
should be paid proper scale costs by the Board, the Council 
of The Law Socicty announce in the June issue of the Law 
Soctely’s Gazette their intention to press this matter with the 
Government. The reverse was not, indeed, a complete 
rejection of the principle by the Government, for the 
SOLICITOR-GENERAL said in his reply to the debate that if 
a change was desirable it should be made in a Bill dealing with 
solicitors’ costs or with the acquisition of land. The present 
practice is, as the article in the Gazelle states, both illogical 
and chaotic. There is no provision for vendors’ legal costs 
under the Defence Act, 1842, which is still used by the Service 
Departments, and in practice the Treasury makes an ex gratia 
payment under most statutes. The scale charge is payable 
in the case of registered land, but in the case of unregistered 
land Sched. II charges only are payable from the preparation 
of abstract of title onwards. The Council also draw attention 
to the wholly inadequate payments made by some local 
authorities where the procedure is by “‘ expedited completion ”’ 
in the case of certain war-damaged areas. 


Nottingham Incorporated Law Society 


THE seventy-fifth annual report of the Council of the 
Nottingham Incorporated Law Society states that the 
attention of the Council has been drawn to the continued 
practice of typing abstracts of title and drafts of conveyances 
and other documents on both sides of the paper. In view 
of the improvement in the supply of paper, the Council 
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recommend that this practice be discontinued. The report 
states that at the request of the Society the town clerk of 
Nottingham has agreed, when issuing a certificate in respect 
of a house subject to a controlled price and controlled rent 
under the Building Materials and Housing Act, 1945, to state 
the amount of the controlled price and rent and the number 
of the licence under which the house was built. At its 
meeting on 25th May the Society instructed its Council to 
consider, either in co-operation with the Incorporated Law 
Societies of Derby, Leicester and Lincolnshire, or alone, the 
Nottingham University Endowment Appeal with a view to 
raising and subscribing a fund for such purpose in connection 
with the law department of the University. Mr. W. Ss. 
ROTHERA, who proposed the resolution, said that The Law 
Society had suggested the abolition of provincial law schools. 
If this became effective it would be a retrograde step. There 
Was a restriction on the number of students who could be 
admitted to the University, because of limited accommoda- 
tion. Up tothe present, law students were admitted without 
restriction. They wanted to make that position more secure 
by supporting a law department. 


Recent Decisions 

In Borthwick-Norton and Others v. Collier, on 24th May 
(The Times, 25th May), the Court of Appeal (the MasTER 
OF THE ROLLS and SOMERVELL and AsguiTH, L.JJ.) held 
in an interpleader issue between landlords and_ tenants 
relating to compensation from requisitioning authorities for 
dilapidations and “ occupational damage ’’ under s. 2 (1) (4) 
of the Compensation (Defence) Act, 1939, that the “ owner,”’ 
to whom under s. 2 (3) the compensation must be paid, was 
the person who was in receipt of the rent payable under the 
lease, because such rent was a rack-rent when the leasc was 
granted in 1934 notwithstanding that it might not have been a 
rack-rent by the time the requisitioning came to anend, The 
court further held that the rent at the date on which the 
requisitioning came to an end was in fact a rack-rent and on 
that ground also the compensation was payable to the 
landlords (‘‘ owner ’’ is defined in s. 17 of the 1939 Act as the 
person in receipt of the rack-rent). The court further held that 
a claim did not become barred under s. 11 of the Act because 
it had not been put forward in the actual name of the owner 
within the prescribed period of six months, but had been 
claimed by the ‘tenant. 

In Birch v. National Union of Railwaymen, on 25th May 
(The Times, 26th May), DANcKWweERTs, J., held that a rule 
of a trade union which made a non-subscriber to the union’s 
political fund ineligible for office involving control or 
management of the union’s affairs offended against s. 3 (1) (5) 
of the Trade Union Act, 1913, because the constitution of 
the union failed to separate the control and management of 
the political fund from other functions of the union, and the 
result was to place a person who was exempt from contribution 
to the political fund under a disability as compared with 
other members of the union by reason of his being so exempt. 

In L. v. L., on 26th May (The Times, 27th May), PEARCE, J., 
held, in a wife’s petition for dissolution of marriage on the 
ground of cruelty, the charge being based on a single incident 
in which the husband had killed the only child of the marriage 
and then attempted to kill himself, that the petitioner was 
entitled to a decree on the ground of cruelty on proof that 
her health had suffered as a result, and that the insanity of 
the respondent at the time of the incident was not a defence 
in matrimonial cases, as contrasted with criminal cases, 
because the function of the Divorce Court was to protect 
the petitioner rather than to punish the respondent. 
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THE LANDS TRIBUNAL RULES 


THE provisions of the Lands Tribunal Act, 1949, were described 
in an article at 93 SoL. J. 621. There it was pointed out that 
two of these provisions came into force when the Act received 
the Royal Assent but that others, and in particular the 
sections setting up the new tribunal, did not come into 
operation until a day to be appointed. 

The necessary administrative work of setting up the tribunal 
having been accomplished, the Lands Tribunal Act (Appointed 
Day) Order, 1949 (S.I. 1949 No, 2335), brought these other 
provisions into force in all parts of the United Kingdom, 
except Scotland, on Ist January, 1950. Simultaneously 
the Lands Tribunal Rules, 1949 (S.I. 1949 No. 2263), made 
by the Lord Chancellor, came into operation. 

These rules prescribe the procedure to be followed in 
proceedings before the Lands Tribunal and are divided into 
six Parts, of which the first four deal with the four main types 
of proceedings over which the tribunal has jurisdiction, 
namely :— 

Part 

Part II.—Appeals from local valuation courts. 

Part I[I.—References. 

Part 1V.—Applications under s. 84 of the Law of Property 
Act, 1925. 


I.—Appeals against determinations. 


Part I. 

By r. 2, “appeal against a determination’’ means an 
appeal against a determination of any question by any 
Government department, authority or person from which, 
under the Act or by virtue of any Order in Council made under 
s. 4 of the Act, an appeal lies to the Lands Tribunal and to 
which appeal the determining authority is the respondent. 

The eases which come within this definition under the Act 
are two, namely : 

(1) Appeals against determinations by the Central Land 

Board— 

(a) of the development value claimed against the 
£300m. fund in accordance with the Claims for Deprecia- 
tion of Land Values Regulations, 1948, made under the 
Town and Country Planning Act, 1947 ; 

(b) of the amount of a claim under the Planning 
Payments (War Damage) Scheme, 1949, made under the 
1947 Act. 

(2) Appeals against determinations by the Commissioners 

of Inland Revenue under the Finance (1909-10) Act, 1910, 

in connection with valuations for estate duty purposes. 

In all the above cases the appeal is instituted by sending to 
the registrar of the tribunal, 24 Abingdon Street, London, 
S.W.1, in duplicate, a notice of appeal, the form of which is 
prescribed in the rules (Form 1 for determinations by the 
Board, Form 2 for determinations by the Commissioners) 
(r. 3). The notice must be given within thirty days from the 
date when notice of the determination was served upon the 
appellant, and the tribunal has no power to extend the time 
in the case of appeals against determinations from the Board 
(rr. 4 and 44). On the notice of appeal from determinations 
of the Board a fee of £1 must be paid ; no feé is prescribed for 
notices of appeal against determinations of the Commissioners. 
All fees are payable by impressed stamps, and documents sent 
for stamping through the post must be accompanied by a 
money order or postal order in favour of the Commissioners 
of Inland Revenue. 

On receipt of the notice of appeal, the registrar enters the 
appeal, gives it a number which forms its title, and sends the 
duplicate notice to the respondent authority (r. 5). On receipt 


of the latter the respondent authority has to transmit to the 
registrar a copy of the determination. 

So much for Pt. I appeals which lie directly under the Act. 
If, as a result of any Order in Council to be made under s. 4 
of the Act, other appeals coming within the definition of 
“appeal against a determination”’ lie to the tribunal the 
procedure will be similar. If no form of notice is specially 
prescribed r. 3 (11) sets out what particulars should be given. 
The Order in Council may be expected to prescribe the time 
within which notice is to be given, but, if none is prescribed, 
the time is thirty days. The fee of £1 will be payable. 


Part Il 

An appeal against a decision of a local valuation court may 
be instituted within twenty-one days from the date of the 
decision by sending to the registrar a notice of appeal in 
Form 3 to the rules, fee 2s. 6d., with a copy of the decision 
appealed against and a note of the names and addresses of 
the persons who appeared as parties to the proceedings before 
the court. The appellant must also furnish the registrar with 
a copy of the notice of appeal for service on each of these 
persons and on the valuation officer, if he is not 
them (r. 8). 

The registrar then enters the appeal, gives it a mumber, 
which is its title, and serves the copy notices on the persons 
for whom they are furnished (r. 8). 

Any person who is served with a copy of the notice of 
appeal, and who wishes to appear at the licaring, must give 
notice of his intention so to do (the details of the notice are 
set out in r. 9 (1)) within twenty-one days from the date of the 
notice of appeal. The notice of intention to appear must be 
sent to the registrar and to the appellant (r. 9). 

The practice hitherto applied in rating appeals to quartet 
sessions of requiring the parties to exchange statements of 
their case where the net annual value of the hereditament 
exceeds £200 is applied by r. 10 to appeals to the tribunal. 
The appellant’s case has to be sent within twenty-eight days 
of the expiration of the twenty-one days allowed for the 
notice of intention to appear and the other parties’ cases 
within twenty-eight days of receipt of the appellant's case. 
Provision is made for valuations of the hereditament concerned 
to be exchanged by the parties through the registrar, and also 
valuations of any comparable hereditaments upon which the 
parties intend to rely. 


one ol 


Part I1l 
References relate principally to matters of disputed 
compensation under the Lands Clauses Acts and_ the 


Acquisition of Land (Assessment of Compensation) Act, 
1919, which were formerly determined by official arbitrators. 
They include also certain disputes in relation to water rates 
and cases in which the tribunal is acting as arbitrator under a 
reference by consent. 

In these cases the tribunal is exercising an original and not 
an appellate jurisdiction. Proceedings before the tribunal are 
not, therefore, instituted by a notice of appeal but by a notice 
of reference. The who wishes to institute the 
proceedings (in cases of disputed compensation this may, of 
course, be either the owner or the acquiring authority) has 
to send to the registrar a notice of reference in Form 4 to the 
rules, together with sufficient copies for service on the other 
party or parties. Where the case is one under the Lands 
Clauses Acts and the 1919 Act, the notice of reference must 
not be served before the expiration of thirty days from the 
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service or constructive service of notice to treat or of notice 
of claim, but there is no other limitation of time (r. 12). 

With the notice of reference there must be sent a copy of 
any notice to treat and of any notice of claim and amendment 
thereof (r. 12). The fee on a notice of reference is £1. 

The registrar enters the notice and gives the parties the 
number of the reference which constitutes the title of the 
proceedings (r. 13). 


Part IV 

An application under s. 84 of the Law of Property Act, 
1925, is initiated by sending to the registrar an application in 
Form 5 to the rules. A joint application may be made by 
two or more persons interested in the same land or in 
different parts of the land concerned (r. 15). The fee on the 
application is £5. 

On receipt of the application, the president of the tribunal 
decides to whom notice of the application should be given by 
advertisement or otherwise. To enable him to decide this 
he can require the applicant to furnish any documents or 
information. The applicant has to give the notices decided 
upon and to furnish the registrar with a certificate that he 
has done this. A fee of £5 must be paid on giving the 
certificate. The notice requires an objector, or person who 
claims compensation for modification or discharge of a 
restriction, to send his objection or claim, in Form 6 to the 
rules, to the registrar and the applicant within fourteen days 
of the date of the notice (rr. 16 and 17). 

If no notice of objection is received in time, the president 
has power to make the order applied for without a formal 
hearing. 


Parts V and VI 

So much for the initiation of the various types of pro- 
ceedings. The remaining two parts of the rules are concerned 
with general procedure, 

Rule 22 makes provision for interlocutory applications. 
An interlocutory application will normally be to the registrar 
and has to be in writing, stating the title of the proceedings 
and the grounds of the application, and, if it is made by 
consent of all parties, the consents must accompany it. If it 
is not by consent, copies must be served on each party and 
the application must state that this has been done. Any 
party so served may within seven days give notice of 
objection in writing to the registrar. The fee on any applica- 
tion to the registrar or to the president is 5s. There is an 
appeal to the president from the registrar. These applications 
will cover such matters as the calling of additional expert 
witnesses and extensions of time. 

Provision is made for the consolidation of appeals o1 
references (r. 23), for the selection of a test case in rating 
appeals (r. 24), and for the disposal of any point of law, on 
application, at a preliminary hearing (r. 37). 

The preliminary procedure having — been 
negotiated, the hearing is arrived at. 

The registrar will send to each party not less than fourteen 
days’ notice of the hearing (r. 25 (2)).. The composition of the 
tribunal, as pointed out in the article on the Act, will depend 
on the nature of the case, and it will sit at such places as the 
president may determine. 

At the hearing it is for the appellant, the party claiming 
compensation or requiring the apportionment of a rent-charge, 
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or otherwise the initiator of the proceedings, to begin. It will 
be noted that in compulsory purchase arbitrations it is for the 
claimant to begin whether or not he instituted the proceedings 
(r. 26). 

Evidence will normally be given orally on oath, but there 
is provision for it to be given by affidavit (r. 27). 

Except in the case of atomic minerals or of a reference by 
consent, the hearing will be in public (r. 28). 

Parties may in any case appear in person or by counsel or 
by solicitor. Except in the case of a valuation court appeal, 
a party may also appear by a representative appointed in 
writing ; in the case of valuation court appeals the leave of 
the president is required for any person, other than the party, 
counsel or solicitor, to appear at the hearing, or the leave of 
the 1egistrar for any such other person to appear on an 
interlocutory application on such an appeal (r. 29). 

Except in the case of appeals from local valuation courts, 
not more than one expert witness is allowed on each side 
without leave obtained in accordance with r. 22. Where, 
however, the proceedings include a claim for compensation in 
respect of minerals or disturbance of business an additional 
expert witness is allowed as to each of these matters without 
the necessity of obtaining leave. Forms 1 to 4 to the rules 
include a statement to be made by the person submitting 
them as to whether or not he proposes to call an expert 
witness. Where more than one party is calling an expert, 
copies of plans and valuations relating to the land concerned 
and any other land, proposed to be put in by the expert, must 
be sent to the registrar within twenty-eight days after request, 
and he will send copies to the other party or parties (r. 31). 

Rule 32 provides for the tribunal, on reasonable request, 
to view the Jand concerned and other comparable land, and 
r. 33 provides for disclosure of documents. 

The decision of the tribunal is to be given in writing, with 
a brief statement of its reasons (r. 38 (1)). 

A hearing fee is payable, except on appeals from the 
Commissioners of Inland Revenue. This is a substantial fee 
payable on a scale, and is governed, generally speaking, by 
the amount awarded. <A daily fee is also payable for every 
day after the first which the hearing occupies. In the case of 
modification of restrictive covenants, where no compensation 
is awarded, the hearing and daily fees are £10 10s. and £8 8s., 
respectively. 

Subject to ‘the rules as to costs in s. 5 of the 1919 Act, as 
amended and reprinted in Sched. I to the 1949 Act, where 
unconditional offers are made or there is a failure to deliver a 
statement of claim, the costs are in the discretion of the 
tribunal, who may award a lump sum or direct that costs 
shall be taxed on a specified scale or scales of costs prescribed 
by the Rules of the Supreme Court or by the County Court 
Rules (r. 42). Rule 40 gives the procedure for unconditional 
offers which are to be sealed and not opened by the 
tribunal! until after it has decided the amount of compensation. 

Rule 44 gives a general discretion to the tribunal to extend 
any time limits, except those for appealing from the Central 
Land Board or a local valuation court. 

Service of notices may be by prepaid post (r. 48), and 
r. 50 enables substituted service to be effected in suitable cases. 

Failure to comply with the rules is not to render the 
proceedings invalid unless the president or the tribunal so 
directs (r. 51). 

a. N. D. H. 





Mr. A. A. G. CLark has been appointed one of the judges of 
Circuit 48 (Lambeth, etc.), with effect from 6th June, to fill the 
vacancy occasioned by the elevation of His Honour Judge 
Collingwood to the High Court Bench. 


Mr. T. S. Evans, deputy town clerk of Merthyr, has been 
appointed town clerk in succession to Mr. Edward Roberts, 
who has retired. Mr. T. J. Lewis, assistant solicitor to the 
corporation, has been appointed deputy town clerk. 
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NOTICES OF INTENDED PROSECUTION 


CERTAIN statutes provide for notice to be given to the offender 
specifying the nature of the offence for which it is intended to 
prosecute him. In this article it is proposed to consider s. 21 of 
the Road Traffic Act, 1930, in detail and also to refer to 
s. 12 (6) of the Sale of Food (Weights and Measures) Act, 
1926, and to s. 5 (8) of the Motor Spirit (Regulation) Act, 
1948. 

Section 21 of the Road Traffic Act, 1930, is as follows :— 

‘Where a person is prosecuted for an offence under any 

of the provisions of this Part of this Act relating respectively 

to the maximum speed at which motor vehicles may be 
driven, to reckless or dangerous driving, and to careless 
driving he shall not be convicted unless either— 

(a) he was warned at the time the offence was committed 
that the question of prosecuting him for an offence 
under some one or other of the provisions aforesaid 
would be taken into consideration ; or 

(b) within fourteen days of the commission of the offence 
a summons for the offence was served on him ; or 

(c) within the said fourteen days a notice of the intended 
prosecution specifying the nature of the alleged 
offence and the time and place where it is alleged to 
have been committed was served on or sent by 
registered post to him or the person registered as the 
owner of the vehicle at the time of the commission 
of the offence : 

Provided that— 

(i) failure to comply with this requirement shall not be 
a bar to the conviction of the accused in any case 
where the court is satisfied that— 

(1) neither the name and address of the accused 
nor the name and address of the registered owner 
of the vehicle, could with reasonable diligence have 
been ascertained in time for a summons to be 
served or for a notice to be served or sent as 
aforesaid ; or 

(2) the accused by his own conduct contributed 
to the failure ; and 

(ii) the requirement of this section shall in every case be 
deemed to have been complied with unless and until 
the contrary is proved.” 

Besides applying to offences of dangerous, reckless and 
careless driving, driving at a dangerous speed and driving 
without reasonable consideration for other road users, the 
section applies to offences under s. 1 of the Road Traffic 
Act, 1934 (speeding in a built-up area), as well as to offences 
under s. 10 of the Act of 1930 (motor vehicle exceeding the 
speed limit applicable to that class of vehicle), since persons 
offending against s. 1 are deemed to be guilty of offences 
against s. 10. No warning need be given nor notice sent, 
however, in respect of other motoring offences to which s.21 
does not apply (such as driving while under the influence of 
drink, having defective brakes, or failing to observe a traffic 
sign) even though these last offences occurred at the same 
time as one of speeding or dangerous or careless driving 
(Staunton v. Coates (1925), 69 Sor. J. 126). 

Noticing first the final proviso to s. 21, the prosecution need 
adduce no evidence that notice or warning has been given 
unless and until the defence take the point that it has not. 
In some courts the practice is for the point (if taken) to be 
tried as a preliminary issue, evidence being heard from both 
sides. If the court decides against the police, the case ends 
then and there (so far as offences to which s. 21 applies are 


concerned) ; if the court decides against the defendant, the 
case then proceeds normally. 

Section 21 does not apply to proceedings for “ motor 
manslaughter,” even though the jury convict of dangerous 
driving (Road Traffic Act, 1934, s. 34). Nor does it apply to 
offences under s. 35 of the Offences Against the Person Act, 
1861 (furious driving causing injury), or to offences under 
s. 74 of the Public Health Act, 1925, and s. 78 of the Highways 
Act, 1835 (both of these sections relate to driving to the 
danger of life or limb). 

It will be observed that it is sufficient if the police comply 
with one of the requirements of s. 21. 

As to “ warning at the time ” : Where an accident occurred 
at 11.45 a.m., the police arrived at 12.15 p.m., and the 
defendant was given a verbal warning at the scene of the 
accident at 12.20 p.m., it was held that he had been “‘ warned 
at the time ”’ for the purposes of s. 21, Avory, J., observing 
that the warning was given at the earliest time reasonably 
possible after the arrival of the police and while the parties 
were still at the scene of the accident (Jeffs v. Wells (1936), 
100 J.P. News. 406). Note that the defendant is to be warned 
that “ the question of prosecuting him for the relevant offence 
will be taken into consideration.”” It would seem by analogy 
from Milner v. Allen (1933), 77 So. J. 83, considered infra, 
that a warning that the defendant will be reported for the 
question of a prosecution for dangerous or reckless driving 
suffices even though he is later prosecuted for careless driving. 
The law prior to 1930 required that the defendant should be 
“warned of the intended prosecution at the time the offence 
is committed.” In Jessop v. Clarke (1908), 72 J.P. 358, a 
constable stopped the defendant and told him that he thought 
he was exceeding the speed limit, but if, after checking 
watches with another constable, he found that the 
defendant had not, the defendant would hear nothing further 
about it; this was held to be a sufficient warning although 
prosecution was not mentioned. A statement by a policeman 
to the defendant that ‘‘ he would have to report the matter 
to his superior officer with a view to prosecution ’’ was held to 
give the information required by s. 21 to be given (Alston v. 
Nurse, K.B.D., 17th May, 1933, noted in Mahaffy and Dodson, 
Road Traffic Acts and Orders, 2nd ed., p. 46). Alston’s case, 
if the policeman did not specify for what offence or offences 
the prosecution might be, conflicts with a decision of the 
High Court of Justiciary in which it was held that a verbal 
warning which failed to direct the defendant’s attention to 
one or more of the relevant offences was insufficient (IVatt 
v. Smith [1942] S.C. (J.) 109; Jo. Crim. Law 293). 

If he was not warned at the time, he must either have been 
served with a summons within fourteen days of the offence or 
given notice in writing within such time. In computing the 
fourteen days, the day of the offence may be disregarded, 
so that a notice or summons may be served at any time up 
to midnight on 15th January in respect of an offence 
committed at any time on Ist January (Radclyffe v. 
Bartholomew [1892] 1 Q.B. 161). So far as “ service’ is 
concerned, it would seem that personal service is not essential 
but that service complying with s. 1 of the Summary 
Jurisdiction Act, 1848, or (in the case of summonses) s. 1 
of the Service of Process (Justices) Act, 1933, suffices (Martin 
v. Brooman (1909), 73 J.P. 484). Even if the defendant did 
not receive the summons or notice within fourteen days, 
it seems that, if service complying with the cited Acts was 
effected within fourteen days, e.g., by leaving the summons 
or notice with an adult at the defendant’s usual place of 
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abode or by sending it by registered post to arrive within the 
fourteen days, the provisions of s. 21 are satisfied (Martin v. 
Brooman, supra; Stanley v. Thomas {1939} 2 K.B. 462; 
83 Sox. J. 360). Section 21 does not make it essential that 
the defendant receives the notice. 

A notice under s. 21 may be served on Sunday, as, unlike 
a summons, it is not “ process”’ within the meaning of the 
Lord’s Day Observance Act (Maber v. Prendergast, a decision 
of the High Court of Eire noted at (1949), 113 J.P. News 641). 

When an offence has been committed on Ist January and 
the notice is sent by registered post, is it sufficient if the police 
put it in the last outgoing post on the evening of 15th January 
or must it have been posted so as to be received at the 
defendant’s address, in the normal course of post, by the last 
incoming post on 15th January? The answer is that the 
notice should have been posted so as to reach the defendant’s 
address, in the normal course of post, by last post on 
15th January (Stanley v. Thomas, supra). The notice must 
not be sent to an address where it is known the defendant 
will not be (ibid.). Possibly the court would take judicial 
notice of the state of the post in the few days before Christmas 
in deciding whether a notice would reach the defendant 
within the fourteen days. 

It will be seen that notice may be given either to the 
proposed defendant or to the registered owner of the vehicle. 
If given to the latter, it need not specify the name of the 
person to be summoned (R. v. Bolkis (1933), 77 Sor. J. 13). 
In that case it was held that, though the police could not 
with reasonable diligence have ascertained the driver’s name 
within fourteen days, they could have discovered the owner’s 
name within that time and their omission to send a notice to 
the owner was fatal to the prosecution. It was also held that, 
where a charge of dangerous driving is being tried on indict- 
ment, the question of “‘ reasonable diligence ” is one for the 
judge and, further, that the defendant did not “ by his own 
conduct contribute to the failure” to comply with s. 21 
by not stopping after the accident. The jury had found that 
he was unaware of the accident. It would seem that, if a 
defendant knowingly drove on after an accident, his conduct 
would contribute to the failure of the police to serve or send 
a notice only if they were thereby unable to ascertain who 
was the registered owner, e.g., if he had driven away too fast 
for the police to take the car’s number. The “ reasonable 
diligence ’’ must be shown by the police; the action or 
inaction of civilian witnesses is immaterial. In Clarke v. 
Mould (1945), 89 Sov. J. 370, it was held that a notice addressed 
to the defendant’s firm did not constitute a notice addressed 
to the defendant. As, however, the police had been told 
(incorrectly) by the Motor Licences Department that the 
firm was the registered owner, it was held that they had 
shown reasonable diligence and that their failure to serve a 
proper notice was excused by the proviso to s. 21. It seems 
that it is sufficient if the notice is sent to the person registered 
as owner at the time of the offence even though he was not 
in fact then the owner. In The State (McLoughlin) v. 
The President of the Circuit Court (1949), Jo. Crim. Law 209, 
the defendant, McLoughlin, was served with a notice addressed 
to “O’Loughlin.” He signed his correct name on it, when 
served, and the policeman then put the correct name on the 
face of the notice. It was held to be a good notice. 

No notice to produce the notice of intended prosecution 
need apparently be given (Practice Note (1950), 94 Sor. J. 51). 

If a defendant is tried summarily for dangerous or reckless 
driving or driving at a dangerous speed and the magistrates, 
being satisfied that the offence is not proved, direct a charge 
of careless driving or driving without reasonable consideration 
to be preferred, he may be convicted notwithstanding that 
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the requirements of s. 21 have not been complied with as 
respects the new charge (Road Traffic Act, 1934, s. 35 (2)). 

The notice must specify the “‘ nature of the offence ”’ and 
the ‘“‘ time’ and “ place ’’ where it was committed. As to 
the ‘“‘nature of the offence’’: In Milner v. Allen (1933) 


‘ 


1 K.B. 698 ; 77 Sot. J. 83, a notice referred to the question , 


of prosecution for dangerous driving only and briefly specified 
the acts of the defendant (overtaking and cutting-in) ; it 
was held to be a good notice for a subsequent charge of careless 
driving only. In Russell v. Read (1949), 113 J.P. News. 103, 
the notice (apparently) gave no details of the defendant’s 
acts or omissions but stated that it was intended to prosecute 
him for dangerous driving; this notice also was held to be 
sufficient on a charge of careless driving only. In Percival 
v. Ball {1937} W.N. 106 a notice stated that the defendant 
would be prosecuted for “ driving without due care and 
attention’ but gave no details of his acts or omissions; 
it was held to be a good notice in a subsequent prosecution 
although it gave no such details. In Venn v. Morgan (1949), 
93 Sor. J. 616, the notice stated that it was intended to 
prosecute the defendant “‘ for an offence against s. 12 of the 
Road Traffic Act, 1930, in that (he) did drive a motor car” 
at a specified time and place ; it was held to be good notice, 
Stable, J., dissenting. Percival v. Ball, supra, was apparently 
not cited to the court ; had it been cited, Stable, J., might 
have found himself with the majority as it is difficult to see 
a distinction between a reference to the offence of “ driving 
without due care and attention” and one to “an offence 
against s. 12 of the Road Traffic Act, 1930.” In all four 
cases, of course, the notices also indicated the time and 
place of the offence and (with one exception) the number 
of the car. 

As to “ time” and “ place’’: A notice not specifying the 
time of the offence but only the date was held to be bad 
(A.-G. (Moore) v. Keegan (1933), 74 Ir. L.T. 129; (1940), 
Jo. Crim. Law 407). In Beresford v. St. Albans JJ. (1905), 
22 T.L.R. 1, a notice alleging excessive speed between two , 
places twenty miles apart was held to be good, but s. 9 of 
the Motor Car Act, 1903, did not expressly require the “ place ” | 
of the offence to be mentioned. 

It was said in Milner v. Allen, supra, that the test of the 
validity of the notice is whether the defendant is in any way 
prejudiced in his defence by the alleged defect and in Beresford 
v. St. Albans J J., supra, that the notice is intended to give 
an idea of the offence of which the defendant will be accused 
and to guard against the possibility of his being taken 
unawares. 

Section 12 (6) of the Sale of Food (Weights and Measures) 
Act, 1926, provides that a prosecution for an offence by a 
retailer under the Act (other than obstructing or hindering 
an inspector) shall not be instituted unless within seven 
days after the alleged commission of the offence notice in 
writing of the date and nature of the alleged offence has been 
served on or sent by registered post to the defendant. This 
provision applies to offences (other than obstruction) by 
retailers under the Weights and Measures Acts, 1878 to 1926, 
whether or not they relate to food (Phillips v. Parnaby 
[1934] 2 K.B. 299). There is no provision similar to the 
last proviso of s. 21 of the Road Traffic Act declaring that the 
notice shall be deemed to have been served or sent within the 
time unless the contrary is proved. It is submitted that the | 





notice must be posted so as to reach the defendant within 
seven days (Stanley v. Thomas, supra, and see Bell’s Sale of 
Food and Drugs, 12th ed., p. 56). 

Section 5 (8) of the Motor Spirit (Regulation) Act, 1948, 
provides that the penalty of forfeiture of the road fund licence | 
of a car shall not apply in relation to the conviction of met 
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person for a “‘ red petrol ”’ offence unless either within twenty- 
eight days of the commission of the offence notice was given 
to him warning him that the question of prosecuting him for 
an offence under s. 2 of the Act would be taken into considera- 
tion or within three months of the offence a summons for it 
was served on him. The Act does not state how notice is 


Costs 





QuESTIONS frequently arise as to the position of a solicitor 
in relation to his costs where he is instructed to act for a 
trustee, and we will examine some of these points now. 

In the words of Maugham, J., in the case of Re Vickery ; 
Vickery v. Stephens |1931] 1 Ch. 572, s. 23 of the Trustee Act, 
1925, revolutionised the position of the trustee so far as the 
appointment of agents is concerned. ‘‘ He is no longer 
required to do any actual work himself, but he may employ 
a solicitor or other agent to do it, whether there is any real 
necessity for the employment or not.’ The section provides, 
by subs. (1), that “‘ Trustees or personal representatives may, 
instead of acting personally, employ and pay an agent, 
whether a solicitor, banker, stockbroker or other person, to 
transact any business or do any act required to be transacted 
or done in the execution of the trust, or the administration 
of the testator’s or intestate’s estate, including the receipt 
and payment of money, and shall be entitled to be allowed 
and paid all charges and expenses so incurred, and shall not 
be responsible for the default of any such agent if employed 
in good faith.” 

The section then goes on, by subs. (3), to provide in 
particular that the trustee may employ a solicitor to receive 
and give a discharge for any money, and for this purpose may 
allow the solicitor to have charge of the title déeds of property, 
subject to a proviso that the trustee shall not be exempt from 
liability if he permits the solicitor to retain money for a longer 
period than is reasonably necessary. 

It will thus be seen that there is nothing at all to prevent 
a trustee from employing a solicitor to do all or any acts which 
he could have done himself, and a beneficiary of a trust 
cannot challenge the charge in the trust accounts of the 
solicitor’s costs merely on the ground that the work performed 
by the solicitor was of a non-professional character. This will 
not, of course, prevent a beneficiary objecting to a solicitor’s 
bill of costs against the trust estate on the general ground 
that it is excessive in amount, having regard to the volume 
of work which has been performed. In such a case the proper 
procedure is for the beneficiary to apply to the court under 
s. 67 of the Solicitors Act, 1932, for an order for taxation. 
The beneficiary will normally be entitled to have a copy of 
the solicitor’s bill of costs on payment of the proper charges. 
The application for taxation must be made within twelve 
months of the delivery of the bill. 

Thus we may find in a solicitor’s bill of costs against a trustee 
items which relate to matters in no way connected with his 
professional activities, and it then becomes necessary to fit 
these non-professional items into the framework of the 
regulations relating to solicitor’s costs. The appropriate 
regulation is, in most cases, of course, Sched. II of the General 
Order, 1882, made pursuant to the Solicitors Remuneration 
Act, 1881, applying to work of a non-contentious nature, and 
it is no uncommon thing to find charges under that Schedule 
in respect of such matters as the payment of insurance 
premiums, the collection of rents and other income, the 
sending of the remittances to the beneficiaries, the keeping 
of accounts and the periodical preparation of income and 
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to be “ given” and, as this is a penal provision involving a 
forfeiture of a serious nature, possibly strict proof of the giving 
and receipt of the notice will be required. The question of 
whether notice has been given does not fall to be investigated 
by the court until the defendant has been convicted (Chapman 
v. Smith (1949), 93 Sor. J. 648). GCG. $ W. 


TRUSTEES—I 


payments statements, and similar items which do not normally 
come within the scope of solicitors’ work. 

How far the solicitor who is instructed to act for a trustee 
in relation to the trust estate matters is entitled himself to 
employ others, and charge the estate with the cost of their 
services, is a matter for conjecture. Thus, the solicitor may 
be instructed by the trustee to collect the income of the estate, 
to pay all proper outgoings, to apportion the items between 
capital and income and to prepare proper statements of 
account and divide the balance between the beneficiaries and 
pay them what is due. He may have neither the staff nor the 
necessary time to do this type of non-professional work, and 
he may elect to employ an accountant to perform the task of 
preparing the accounts. Is he in a position to do this without 
the specific authority of the trustee? It is thought not, 
unless he is prepared to pay the accountant’s fee himself out 
of his own remuneration, since if he is instructed to do the 
work then he should do it, and if he is unable or unwilling to 
do it then he should say so, and should obtain the trustee's 
authority to engage others to do it for him. 

Whilst the trustee, by virtue of s. 23, supra, is entitled to 
engage a solicitor to do all the work which he might himself 
have performed, and may normally charge the estate with the 
cost, there are instances where the trustee may be unable to 
charge the estate with the solicitor’s costs, and will have to 
bear those costs himself. Thus, Lindley, L.J., observed in 
the case of Re Chapman (1894), 72 L.T. 66, that “ A trustee 
may be honest, and yet, from over-caution or some other 
cause, he may act unreasonably, and if his conduct is so 
unreasonable as to be vexatious, oppressive or otherwise 
wholly unjustifiable, and he thereby causes his cestui que trust 
expense which would not otherwise have been incurred, the 
trustee must bear the expense.”’ In that case the trustee had 
refused to act on reasonable evidence of identity and to pay 
the beneficiary the sums which were due to him, and, on the 
application of the beneficiary, the trustee was ordered to pay 
the costs occasioned by this application himself. In this 
respect it may be noted that where on an application there is 
no order as to costs then the trustee is not entitled to take his 
costs out of the estate (see Re Hodgkinson |1895] 2 Ch. 190). 

This brings us to the important point that there is no 
relationship of solicitor and client between the solicitor and the 
trust itself, and the solicitor appointed by the trustee is the 
solicitor of the latter and not of the trust. The importance of 
this point arises from the fact that the solicitor will have no 
lien on trust moneys coming into his hands for the payment 
of his costs, where he had notice that such moneys were, 
in fact, trust moneys (see Staniar v. Evans (1886), 34 Ch. D. 
470). Nor has he a lien on the documents of the trust, as, for 
example, where he is entrusted with the title deeds of property 
belonging to the trust, and he must deliver up such deeds 
notwithstanding that his costs in relation to work for 
the trustee are unpaid (see Lightfoot v. Keane (1836), 
1 M. & W. 745). 

The instrument creating the trust may provide that the 
trustee appointed is to be paid for his services as such, and it 
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may stipulate the basis or it may provide for the payment 
of a lump sum. In this case it is reasonably clear that if the 
trustee appoints a solicitor to do non-professional work which 
he could have done himself then he will have to pay the 
solicitor’s reasonable charges for such non-professional work 
himself out of the remuneration provided by the trust 
instrument. If, however, part of the work involved professional 
matters which the trustee could not possibly perform himself, 
as, for instance, the conveying of property or the drawing of 
leases, then it seems reasonable to suppose that he would be 
entitled to appoint a solicitor to carry through that particular 
business and charge the estate with the solicitor’s proper 
charges. It would depend entirely on the wording of the trust 
instrument, however, and it is conceivable that cases may arise 
where the remuneration provided for the trustee must be 
deemed to include all work in connection with the trust, so 
that even where the trustee is compelled to appoint a solicitor 
to perform part of the work, because of its technical character, 
he may still have to bear the cost of the solicitor’s services 
himself out of the remuneration provided for him by the 
trust instrument. ; 

So far we have been considering the position of lay trustees 
under s. 23, supra, but the position would be no different 
where the trustee appointed is a solicitor. The section 
empowers him, without qualification or reservation, to 
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appoint an agent to do any of the work of the trust and to 
charge the estate with the proper costs thereof. Even if 
part of the work involved is normally undertaken by a 
solicitor there is nothing to prevent the solicitor-trustee 
appointing another solicitor to perform that work and to 
charge the estate with the cost. He cannot, however, act in a 
dual capacity, on the one hand as a trustee and on the other 
as a solicitor to the trust, so as to charge the estate with the 
professional fees in respect of the professional work undertaken 
by him. This is a very well-established principle which was 
clearly stated by Lord Cranworth in Broughton v. Broughton, 
5 De G.M. & G. 160, at p. 164, as far back as 1855, that 
‘“No man who has a duty to perform shall place himself in 
a situation to have his interests conflicting with that duty ; 
and a case for the application of the rule is that of a trustee 
himself doing acts which he might employ others to perform, 
and taking payment in some way for doing them.” 

In short, the solicitor-trustee cannot instruct himself to 
perform professional work, and charge himself for doing it, 
and recover that charge from the estate, and even s. 23, 
wide as it is, does not authorise such a course of action. 

There we must leave the matter at the moment, but in our 
next article we will consider some of the points arising with 
regard to the remuneration of solicitor-trustees. 

j. L. 8. R. 


INTERRUPTION OF PUBLIC RIGHTS OF WAY 


Botu the problem in Lewis v. Thomas {1950) 1 K.B. 438, 
and its solution look deceptively simple at first sight. 
Section 1 of the Rights of Way Act, 1932, provided as follows : 
‘““(1) Where a way, not being of such a character that user 
thereof by the public could not give rise at common law to any 
presumption of dedication, upon or over any land has been 
actually enjoyed by the public as of right and without 
interruption for a full period of twenty years, such way shall 
be deemed to have been dedicated as a highway unless there 
is sufficient evidence that there was no intention during that 
period to dedicate such way, Tor unless during such period of 
twenty years there was not at any time any person in posses- 
sion of such land capable of dedicating such way. (2) Where 
any such way has been enjoyed as aforesaid for a full period of 
forty years, such way shall be deemed conclusively to have 
been dedicated as a highway unless there is sufficient evidence 
that there was no intention during that period to dedicate 
such way.” 

The past tense (‘‘ provided ’’) is strictly accurate in this 
connection, since all that part of the section which follows 
the dagger in the excerpt above has now been repealed by 
s. 58 of the National Parks and Access to the Countryside 
Act, 1949. But this repeal would not, I think, have affected 
the decision in Lewis v. Thomas, supra, even if it had taken 
place early enough to have been capable of having any effect 
on it, and the decision is therefore still material on the inter- 
pretation of s. 1 of the Act, even in its present truncated 
form. 

The action in Lewis v. Thomas, supra, may be shortly 
described as an action of trespass by a landowner over whose 
land a public right of way admittedly ran, to recover damages 
from the defendant who, according to the plaintiff, had used 
the way not only as a footpath (which the plaintiff admitted 
he was entitled to do) but also for farm vehicles and cattle. 
The defence was that there was a public right of way for 
farm vehicles and cattle as well as for foot passengers over the 


way in question. The fact that the complaint in this case 
was framed, to borrow an expression from the law of ease- 
ments, on an excess of user is, of course, of only incidental 
interest in this case, which was argued, apparently wholly, 
by reference to s. 1 of the Act of 1932, with the result that the 
issue presented to the court was the simple one of whether or 
no there had been a statutory public enjoyment, in accordance 
with the strict requirements of the section, of the way in 
question for the purposes for which the defendant claimed to 
use it. Exactly the same question of principle would have 
arisen if the plaintiff had wholly denied the existence of any 
right of way and the defendant had simply set up a case of 
entitlement to use the way on the ground that it was a public 
right of way. 

It appeared in evidence that the disputed way passed 
along two fields which, at the date of the dispute, were the 
property of the defendant, but which some years earlier had 
been let by a predecessor in title of the defendant to one R. 
It further appeared that during his tenancy R had from 
time to time locked a gate across the way between the two 
fields in order to prevent cattle from damaging his corn. 


This he had done, apparently, at night only, and he had | 


unlocked the gate in the morning. It was on this interruption 


that the plaintiff relied to displace the presumption of dedica- | 


tion which would otherwise have arisen, as a result of s. 1 
of the Act of 1932, on user by the public for the appropriate 
period being proved. 

The action was brought in the county court, and the county 
court judge dismissed it, finding that there had been con- 
tinuous public user of the way as of right, for over forty 
years. As to the interruption relied upon by the plaintiff, 
he concluded that on the few occasions on which R had 
locked the gate, he had done so (in effect) only to protect 
his corn when it was stacked in the fields, and not because 
he was endeavouring to show to the public at large that there 
was no right of way through the roadway in question. On 
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appeal the plaintiff argued that, in so holding, the county 
court judge had in effect misdirected himself, in that his 
conclusion really amounted to the proposition that if it is 
shown that there is no intention on the part of the interrupter 
to challenge the exercise of the right of way, any act of 
interruption done by him is immaterial ; and further that, the 
fact of interruption having been proved, the effect of the Act 
of 1932 had been to make that fact conclusive against the 
presumption of dedication unless (as the Act now reads) 
there is sufficient evidence that there was no intention during 
the twenty-year period (the only period now relevant) to 
dedicate the way in question. 

The Court of Appeal refused to disturb the decision of the 
county court judge, but it is not easy to pin-point the reasons 
of the court as a whole in support of their decision. 
Sir Raymond Evershed, M.K., agreed that if the decision 
below had been based on the total irrelevance—if the absence 
of intention on the part of the interrupter to challenge the 
right in question were once established—of the fact of inter- 
ruption, that decision could not have stood: interruption, 
in the context of s. 1 of the Act, meant interruption in fact 
(Jones v. Bates (1938), 158 L.T. 507, per Scott, L.J., at p. 511), 
and on this footing it can never be irrelevant in a question 
which raises the applicability of s. 1. But as he read the 
judgment below, the reference to the state of mind of the 
interrupter had been made not for the purpose of making 
irrelevant the fact of interruption, but as one of the relevant 
circumstances to be considered in arriving at the decision 
whether there had, in fact, been interruption, and the state 
of mind of the interrupter (viz., the presence or absence on 
his part of a challenge) was, in the view of the Master of the 
Rolls, a relevant circumstance to be taken into account 
in the course of this particular inquiry. Cohen, L.J., agreed 
that the reference to interruption in s. 1 was a reference to the 
fact of interruption, and added that the question of the 
intention behind the fact was, in his view, primarily relevant 
if, and only if, the owner against whom the right was asserted 
sought to prove no intention to dedicate. He then expressed 
agreement with the view taken by the county court judge that, 
in the circumstances, there had been no actual interruption. 
It is a little difficult to see what effect, in the lord justice’s 


Landlord and Tenant Notebook 


AGRICULTURAL HOLDINGS 


THE repealed Agricultural Holdings Act, 1923, defined 
(by s. 57 (1)) “ holding ’”’ as “‘ . any parcel of land held 
by a tenant, which is either wholly agricultural or wholly 
pastoral, or in part agricultural and as to the residue pastoral, 
or in whole or in part cultivated as a market garden...” 
As far as positive definition is concerned there was no reference 
to actual user or purpose of such user except in the case of 
market gardens, where “cultivated ’’’ indicates the use and 
the word “‘ market ’’ the purpose thereof ; indeed, a negative 
part of the definition expressly excluded land cultivated as a 
garden unless cultivated wholly or mainly for the purpose 
of the trade or business of market gardening. 





The present enactment, the Agricultural Holdings Act, 
1948, begins by defining ‘‘ agricultural holding’’ as the 
aggregate of the agricultural land comprised in a contract 
of tenancy, etc. (s. 1 (1)), but goes on to enact (s. 1 (2)) that 
for its purposes “‘ agricultural land ’’ means one of two things : 
land used for agriculture which is so used for the purpose of a 
trade or business ; or other land designated as agricultural 
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view, should have been given to the evidence of absence of 
intention to challenge on the part of the interrupter in this 
case. The interrupter, R, was not the owner of thie land, 
ie., he was not the person in relation to whose state of mind 
the question of intention, in the lord justice’s judgment, was 
primarily relevant, and the items of evidence referred to by 
Cohen, L.J., in a summary of the relevant facts before he 
expressed agreement—or, at any rate, refused to express 
disagreement—with the decision in the court below indicates, 
I think, that the fact to which the greatest weight was attached 
was that no person seeking to use the way in question had 
ever actually been prevented in his use of it by the locking 
of the gate, either because the locking had been so inter- 
mittent, or because (as the evidence perhaps showed) such 
persons would know where the key was kept when the gate 
was locked. 

The third member of the court merely expressed agreement 
with the decision, and as the two judgments which were 
delivered approached this question of intention behind the 
act of interruption from rather different points of view it is 
not possible to draw any generally authoritative principle 
from the case. The most that one can say, perhaps, is that 
as a result of this decision, the absence of any intention to 
challenge the exercise of a right of way whose existence it is 
desired to set up under s. 1 of the Act of 1932 is (a) a 
relevant factor, whoever may have been the person responsible 
for the act of interruption, to be considered in determining 
whether an actual interruption occurred; and (/) if the 
person so responsible is the owner, or acting under the direction 
of the owner, of the land in question, of primary importance 
in determining whether there was no intention to dedicate, 
It would then appear that in any case where, as in Lewis v, 
Thomas, supra, the interrupter was not the owner of the land 
in question and thus not as directly interested as an owner in 
preventing the acquisition of a right of way by the public 
over the land, the weight to be attached to the state of mind 
of the interrupter should not be exaggerated ; and the amount 
of space devoted to this question in the case under review 
would thus seem to be proportionate rather to the prominence 
given to it in argument than to its intrinsic importance. 

; “AC” 


: THE BUSINESS ELEMENT 


land by the Minister of Agriculture and Fisheries under the 
Agriculture Act, 1947, s. 109 (1). And s. 94 (1), says that 
‘agriculture ’’ includes horticulture, fruit growing, 
growing, dairy farming and livestock breeding and keeping, 
the use of land as grazing land, meadow land, osier land, 
market gardens and nursery grounds, and the use of land for 
woodlands where that use is ancillary to the farming of land 
for other ancillary purposes ; and that “ agricultural” is to 
be construed accordingly. 

One difference, then, between the two definitions is that 
the present one insists, totidem verbis, on user for the purpose 
of a trade or business unless the Minister has pronounced a 
designation. Another is that the difficulties which had arisen 
under still earlier Acts in connection with mixed properties 
no longer confront us: the 1923 Act itself, repeating an 
amending provision introduced by the Agriculture Act, 1920, 
s. 24, provided (by s. 33 (1)) that compensation for improve- 
ments and compensation for disturbance should be payable 
when the presence of buildings on land comprised in the 
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tenancy, and their nature, and the use to which part of the 
land was put, would otherwise exclude it from the definition. 
This was intended to dispose of difficulties illustrated by such 
decisions as Re Lancaster and Macnamara [1918] 2 K.B. 472 
(C.A.), and Re Russell and Harding (1922), 67 Sor. J. 123 
(C.A.). In the one it was held that property consisting of a 
public-house and 86 acres of land, most of the latter being 
meadow and pasture, was outside the Act, the holding not 
being wholly pastoral or partly agricultural and as to the 
residue pastoral; in the other the tenant of a 1,000-acre 
farm who had sub-let the farmhouse, the sub-tenant using 
it as a guest-house, was held, on de minimis principles, not 
to have excluded the holding. 


Now that a tenant holding agricultural land for a term of 
years or from year to year (see the definition of ‘ contract 
of tenancy ”’ in the Agricultural Holdings Act, 1948, s. 94 (1)), 
is entitled to all the benefits conferred, security of tenure 
benefits included, provided that the land used for agriculture 
is so used for the purposes of a trade or business, one may 
ask oneself whether the two authorities mentioned above, 
decided even before the 1920 amendment came into force, 
are to be treated purely as ancient history. In my submission 
they still contain matter which may be of some use as having 
at least some persuasive force. 

Roughly speaking, it may be said that the tenant in 
Ke Lancaster and Macnamara lost because he was an innkeeper 
first and a farmer second, and that the tenant in Re Russell 
and Harding won because he was a farmer who had merely 
used a small part of his capital, which he did not require 
as working capital, for the purposes of a lock-up investment. 
And the argument advanced for the landlord in the former 
case made this point: “If he [the tenant] in fact carries on 
two businesses one of which he carries on at the inn, he is 
outside the Act. The Act was intended to apply to persons 
who carried on business as agricultural tenants and to them 
only. Here a substantial business is carried on at the inn. 
It is submitted, therefore, that the land was accessory to the 
inn.” It will be observed that these contentions draw first a 
distinction by reference to kind and then, ex abundante, 
invite distinction by reference to dominance. And in his 
judgment Swinfen Eady, M.R., described the question as 
one “‘ whether, where there is comprised in one tenancy an 
inn or place of business whereon a business entirely separate 
from a farm is carried on, and with the inn is let some land 
and some farm buildings, the premises comprised in such a 
tenancy constitute a ‘holding,’ etc.,’’ and observed later 
ie . where there is an inn of considerable size forming an 
important part of the demised premises, having regard not 
only to the separate trade carried on there, but Also to the 
rateable value, it cannot be said that the holding is wholly 
pastoral, even assuming that all the land is wholly pastoral.” 
Serutton, L.J., used similar expressions in his judgment : 
i . if you have a tenant who under one agreement holds 
a large piece of land on half of which he carries on a manu- 
facturing business and on the other half of which he carries 
on a pastoral business’ ; and “‘ I cannot see how this case can 
be argued except upon the supposition that a substantial 
portion of the value of the property is derived from a business 
which is neither agricultural nor pastoral ...’’ Likewise, 


in Ke Russell and Harding, Sterndale, M.R., when distin- 
guishing the earlier authority said that in that case the 
tenancy had been of an inn and the real business of the 
tenant had been the sale of liquor, which may be said to 
imply that in the case before him the real business of the 
tenant was farming. 
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While, then, the law illustrated by the two decisions was 
disposed of by the 1920 amendment with its recognition of 
holdings containing two types of land, “statutory ”’ and 
“non-statutory ”’ land as they were called, and this recognition 
is implicit in the present definition (“the aggregate of the 
agricultural land comprised . . .”’), the fact that references 
were freely made to trade and business when the definition 
made no express reference to such, or (except as regards 
market gardens) to user, is of some interest. It shows that, 
however objective Parliament may be in its language, 
courts of law are inclined to take into consideration not only 
the activities of men but the purposes behind them. 


And now that “‘ used for agriculture and so used for the 
purposes of a trade or business’”’ is part of the statutory 
definition we may expect argument about what exactly 
constitutes such user, and reference to authorities not arising 
out of the law relating to farms. 


I need hardly say that such authorities would have to 
be chosen with some care; there are a good many which 
would be useless (e.g., Re Hertford County High Sheriff’s 
Application ; re Jones (1928), 93 J.P. 35, deciding that a 
bailiff employed by a high sheriff was not employed for the 
purpose of any trade or business and therefore not compulsorily 
insurable), but I suggest that the following propositions 
founded upon the authorities cited may prove useful :— 


(a) ‘‘ Business”’ is prima facie wider in scope than 
“ trade.’’ Thus, a school constitutes a business though not a 
trade (Doe d. Bish v. Keeling (1813), 1 M. & S. 95), but a 
trade is conducted by buying and selling; keeping a 
lunatic asylum is a business (Doe d. Wetherell v. Bird 
(1834), 2 Ad. & El. 161; and a business need not be run 
with a view to profit (Rolls v. Miller (1884), 24 Ch. D. 71 
(C.A.)). 

(b) The context may, however, require that the two 
terms be treated as synonomous (Doe d. Wetherell v. Bird, 
supra). 

(c) When they are not synonomous, business means 
anything which is an occupation as distinguished from a 
pleasure, at all events anything which is an occupation or 
duty and requires attention (Rolls v. Miller, supra). 


(d) One person may carry on more than one business 

(Fitz v. Iles [1893] 1 Ch. 77 (C.A.)). 

The above were all cases between landlord and tenant, but 
admittedly all arose out of restrictive covenants and this 
would expose those relying on them to the possibility of alio 
intuitu objections. This merely means, however, that the 
context of the words under discussion, and the general object 
of the legislation, are considerations relevant to the meaning 
of “‘ used for agriculture and which is so used for the purposes 
of a trade or business.’’ As regards the former, it may well 
be that the alternative qualification, ‘‘ other land designated 
as agricultural land by the Minister . . . under the Agriculture 
Act, 1947, s. 109 (1),”” may make it advisable for a tenant who 
is, say, using his land for conducting agronomical experiments, 
but who desires the protection of the Agricultural Holdings 
Act, 1948, to apply for such designation, lest some day a court 
inclines to the view that this is a case in which business 
implies profit-seeking. As regards the other, it seems correct 
to say that the Agricultural Holdings Act, 1948, and the 
Agriculture Act, 1947 (of which it once formed Pt. III) 
aim at promoting the production of food by protecting the 
interests of the producers, and that any tenant who produces 
food, even as a sideline, is within the scope of the Agricultural 
Holdings Act, 1948. 

R. B, 
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PRACTICAL CONVEYANCING—XVI 


COVENANTS FOR TITLE 
IN approving a draft conveyance, a solicitor for the vendor 
often objects to some term in the draft on the ground that 
it may involve his client in liability. For instance, the 
purchaser’s solicitor may have defined the parcels in more 
precise terms than have been used in the contract and in 
earlier documents of title. The vendor’s solicitor often 
refuses to agree to the new description or asks that it shall be 
made clear that his client does not guarantee title to the 
land so described. The purpose of the present note is to 
suggest that such objections by the vendor’s solicitor are 
often based on a mistaken view of the liability of the vendor. 

It is well known that a conveyance for value expressed to 
be as “ beneficial owner ’’ implies the four usual covenants 
for title, namely, that the vendor has a good right to convey, 
that the purchaser shall have quiet enjoyment, that the 
land is free from incumbrances, and that the vendor will 
make any further assurance to complete the title. At first 
sight these covenants appear very onerous, but it is important 
to remember that in a conveyance they are qualified, not 
absolute. For instance, the vendor does not give a guarantee 
that his title is good, but merely covenants that “ notwith- 
standing anything by [the vendor] or any one through whom 
he derives title otherwise than by purchase for value, made, 
done, executed or omitted, or knowingly suffered, [the vendor] 
has . . . full power to convey ’’ subject as is expressed. In 
the words of Williams’ Vendor and Purchaser, 4th ed. vol. I, 
p. 665, ““ Even a man having no title at all . . . if he sold 
and conveyed as ‘ beneficial owner’ the land . . . which he 
had wrongfully assumed was his would incur no liability on 
the statutory covenants for title in case of the ejectment of 
the purchaser by the rightful owner.”” The matter is also 
well explained in David v. Sabin {1893} 1 Ch. 523. Thus if 
a small piece of land is included in a conveyance of an estate 
of which it has never formed part, the vendor will not thereby 
incur any liability under the usual covenants for title implied 
by use of the words “‘ beneficial owner.’’ His lack of title is 
not in any way due to anything done, executed, omitted or 
knowingly suffered by himself or by anyone through whom 
he derives title. A conveyance by a vendor as trustee, 
mortgagee or personal representative implies nothing more than 
a covenant that the vendor personally has done nothing to 
incumber the estate, and so the liability of the vendor is 
even less. 

The purpose of investigating title is to satisfy oneself that 
the vendor has a good title (or the title he has contracted to 
give). It is wrong to assume that a vendor guarantees his 
title. Consequently, a vendor who purchased for value and 
has done or suffered nothing which might adversely affect 


his title has nothing to fear from the usual covenants for 
title. 
REGISTRATION OF ESTATE CONTRACTS 

A matter which is often overlooked was noted in the Law 
Society's Gazette for May, 1950, at p. 187. “If A agrees to 
sell to B, an estate contract may be registered against A ; 
but what if before completion B agrees to sell to C? How 
can C be protected ?’’ These are the questions posed in the 
Gazette, followed by the statement that “ the matter is one of 
considerable doubt, but the answer would seem to be that he 
should register an estate contract not against B but against A 
as, if the registration is to be effective, it must be against the 
“estate owner ’.”’ In the opinion of the writer there can be 
no doubt on the point and the solution of the problem given 
in the Gazette is correct. By the Land Charges Act, 1925, 
s. 10 (2), a land charge must be registered in the name of the 
estate owner (i.e., the owner of the legal estate: s. 20 (4)) 
whose estate is intended to be affected. In the circumstances 
mentioned, A will be the estate owner. B should have registered 
his estate contract against A, and if B agrees to resell to C, 
the latter should also register against A the contract between 
B and C. 

The essence of the matter seems to be that the object of 
registration is to bind a subsequent purchaser of the land. 
B’s contract with A binds A to sell; if it is registered it will 
bind anyone else to whom A may sell the land in breach of the 
contract with B. The registration of the further contract 
by B with C will not affect this matter. If, before A conveyed 
the legal estate to B, B purported to assign his equitable 
rights to X, then X would take subject to the obligation to 
convey to C. This is because, under the Law of Property 
Act, 1925, s. 198 (1), the registration of the estate contract 
would give X actual notice of the contract to sell to C and 
so of C’s equitable rights. Similarly, after conveyance of 
the legal estate to B, the registration effected against A would 
remain valid and would give notice to any person dealing with B. 

Thus it seems that the rule requiring registration against 
the estate owner is likely to work reasonably well. What 
is more, the rule is probably essential in view of the fact that 
the 1925 legislation made the legal estate the basis of 
conveyancing. There is the difficulty, of course, that until C 
investigates title he may not know that B is not the estate 
owner and so may register in error against B. This problem 
cannot be avoided. Payment of a deposit to a person not 
known to a purchaser must always involve an element of 
risk. In practice, where solicitors prepare and exchange 
contracts, the purchaser’s solicitor almost invariably has a 
good idea of the state of the vendor’s title before the deposit 
is paid. J.G.S. 


HERE AND THERE 


WORK FOR THE PRIVY COUNCIL 
By the time this sees the light of print Trinity Term will be 
a lusty infant of four days’ growth, but, as I write, the babe 
is yet unborn. Generally speaking, its horoscope promises 
well, and in litigation, as in other branches of gainful employ- 
ment open to them, solicitors need have no immediate fear of 
idleness imposed by force majeure ; they are still in short 
supply and their services correspondingly in gratifying 
demand. Even the Judicial Committee of the Privy Council, 
so sorely stricken by the defection of the gorgeous East 
(or, at any rate, the most substantial section of it) from among 
its suppliant clients, is looking up. Australia again faith- 
fully enters the lists, though this time the back-room boys 
of litigation are not likely to have so hectic a time preparing 
the cases as in the great bank nationalisation appeals, when 
Dr. Evatt, between his Marathon performances before the 
Board, was dashing all over the world on other public 


business, so that consultations had to be conducted by 
transatlantic telephone. In a recent appeal from Malaya 
(circumstances there being what they are) the Judicial 
Committee manifested an almost superhuman detachment 
in one of its decisions. And it is to have another and equally 
testing call upon its sternly judicial qualities. The subject- 
matter: seventy aircraft; the claimants: Civil Air Transport 
(a U.S. concern), deriving title through the Chinese Nationalists 
in Formosa; and against them the Chinese Communist Govern- 
ment. The Supreme Court at Hong Kong has awarded 
them to the Communists; the Governor is acting as stake- 
holder. In its own way the case is as notable a baby as has 
ever been deposited by long-distance stork on that quiet 
doorstep in Downing Street. 


INSOLUBLE RIDDLE 


THE Judicial Committee has only narrowly missed having to 
tackle a conundrum in mixed ecclesiastical and_ political 
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history that would have needed their finest precision instru- 
ments to solve. If it’s mental exercise you want, you can get 
far more than a fourpennyworth of a run for your money in 
the “‘Special Report from the Select Committee on the 
Election of a Member (Clergyman of the Church of Ireland).” 
You may remember that when the Reverend James 
MacManaway was elected to Parliament as Member for West 
Belfast, the question arose whether the election was not void 
under the House of Commons (Clergy Disqualification) 
Act, 1801. In its simplest terms the question was: When 
is a priest or deacon not a priest or deacon—within the 
meaning of the Act? The Committee, with the legal 
profession well represented in its ranks, got more law from the 
Clerk of the House, the Attorney-General, Sir David Maxwell 
Fyfe and others. In sixteen paragraphs and three and a 
half pages it weighed up the pros and cons “on the one 
hand,” ‘“‘on the other hand’”’, and finally plumped down 
bang on the fence : ‘‘ Your Committee feel, with the Attorney- 
General, that the arguments on both sides of the question 
are evenly balanced and are unable to come to a unanimous 
conclusion on their merits.’’ And who will lift them tenderly 
off the fence if they call? Why, the solicitous Mother of 
Parliaments. ‘‘ Your Committee therefore recommend to 
the House that immediate legislative action should be taken 
to clarify the law.’’ The Attorney-General at one point 
suggested that, following the precedent set up in the case of 
Sir Stuart Samuel in 1912, a consultative opinion on the 
question of law should be obtained from the Judicial Com- 
mittee, but legislation was apparently deemed a swifter and 
surer expedient. The situation in a nutshell is that clergy 
of the Church of England are disqualified, clergy of the 
Church of Wales are not, and no one knows about the clergy 
of the Church of Ireland. 


ALL DONE BY KINDNESS 


THE Doukhobors are at it again! Could you, in one of those 
quizzes, say exactly who are the Doukhobors, where they 
live and whose headache they are? As a inatter of fact 
they are one of the world’s most sensational warnings to the 
kind-hearted to look before they help. They could compete 
with distinction for the title of the British Commonwealth’s 
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most awkward citizens. They are to parts of Canada what 
rabbits became in Australia. It all started with a tale of 
persecution. Nowadays that doesn’t bother us very much. 
We have supped full with horrors, and besides we have 
developed a defence mechanism of convenient scepticism. 
It was not always so. Fifty years ago we were nationally 
very comptible (to the point of naiveté) even to the least 
sinister usage of oppressed minorities in remote places. 
Consequently, the asylum that we impulsively offered to all 
sorts of queer foreigners occasionally fell to lunatic asylum 
level. So it was with the Doukhobors. In 1899 news 
came to the sympathetic West that the wicked Czarist police 
were persecuting what seemed to us a harmlessly eccentric 
sect. (Russia was their domicile of origin.) By the humane 
efforts of Count Tolstoy and the Society of Friends between 
them, the consent of the Emperor was obtained to their 
emigration. Canada, envisaging a ready-made population 
for her empty western areas, let them have 450,000 acres in 
British Columbia and Saskatchewan, and then, in a belated 
burst of prudence, thought better of it and reduced them to 
70,000 acres. It was lucky they did, for, although the 
émigrés prospered exceedingly and now own property valued 
at $20,000,000, they remained far more intractable to the 
British way of life than the average Red Indian. They 
habitually fell foul of the law, refusing to pay taxes or to send 
their children to school. Moreover, they developed a tech- 
nique aH their own of emphasising civil disobedience. Arson 
was one ; mass indecent exposure was another. For a while 
they became more law abiding, but lately a militant group 
40,000 strong, calling themselves ‘‘ Sons of Freedom,’’ have 
broken out again, burning schools, houses and barns, dyna- 
miting railways and (despite showers of sticky oil and itching 
powder) marching about in procession stark naked. About a 
hundred have been arrested on various charges. One group 
did a “‘strip-tease’’ in court at Nelson, British Columbia, 
the women instantaneously with a rip cord device ; the men, 
more slow, were intercepted. Heaven knows what might 
have happened in London if it were still competent for them 
to appeal to the Privy Council. The sect are (inter alia) 
pacifists and Canada’s “‘ war preparations’’ are a current 
Serna. RICHARD ROE. 


NOTES OF CASES 


COURT OF APPEAL 


CHARTERPARTY: “ PORTS”: PLACE OR 
PLACES : CONSTRUCTION 


Stag Line, Ltd. v. Board of Trade 


Lord Oaksey, Cohen and Singleton, L.J J. 
28th April, 1950 

Appeal from Devlin, J. (/1950] W.N. 118). 

By a charterparty dated 17th July, 1947, the plaintiffs’ 
steamship was chartered to the defendants, the Board of 
Trade, to proceed to “‘ one or two safe ports East Canada 
or Newfoundland, place or places as ordered by charterers 
and/or shippers’’ and there to load a cargo of pit props. 
The vessel was ordered to go the the port of Miramichi, 
a port on a river running into the St. Lawrence. She arrived 
there on 6th August, and gave notice of her arrival, but was 
then ordered to load at Millbank, one of four loading places 
in the port. There was not then a berth available at Millbank, 
and she was not able to begin loading until 12th August. 
The shipowners therefore claimed six days’ demurrage, con- 
tending that, on the true construction of the charterparty, 
the vessel became an “ arrived’ ship when she reached the 
port of Miramichi on 6th August. Liability was denied by 
the charterers, who contended that by the charterparty they 
were given an express right to order the “ place "’ of loading 
and that therefore the vessel was not an “ arrived ’’ ship 
until she berthed at Millbank as being a “ place”’ at, as 


distinct from the port of, Miramichi. Devlin, J., accepted 
that interpretation of the charterparty and dismissed the 
action. The shipowners appealed. 

LorpD OAKSsEY said it was not disputed that, as stated by 
Devlin, J., it was settled law that if the berth at which a 
vessel ultimately had to load or discharge were either expressly 
named in the charterparty when it was originally drafted, 
or named in it by virtue of a power of nomination expressly 
conferred by it, she was not an arrived ship until she arrived 
at that berth. Here the charterers had an express right to 
give an order regarding a “ place’’ for loading as distinct 
from the port. He agreed with Devlin, J.’s construction of 
the charterparty. 

COHEN and SINGLETON, L.JJ., agreed. Appeal dismissed. 

APPEARANCES: Mocatta (Holman, Fenwick & Willan) ; 
E. W. Roskill (Treasury Solicitor). 


[Reported by R. C. Carsurn, Esq., Barrister-at-Law.] 


CHANCERY DIVISION 


WILL: GIFT TO HOSPITAL: NATIONALISATION 


In re Morgan’s Will Trusts; Lewarne v. Minister of 
Health 


Roxburgh, J. 28th April, 1950 


Adjourned summons. 


By her will, dated 9th August, 1944, the testatrix directed 
her trustees to stand possessed of her residuary estate for the 
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benefit of X hospital. Under the National Health Service 
Act, 1946, X hospital vested in the Minister of Health on 
5th July, 1948, and was managed by a hospital management 
committee, which by virtue of s. 59 of the Act was authorised 
to hold property on trust for purposes relating to hospital 
services. The testatrix died on 28th September, 1948. 
The question before the court was whether the gift in favour 
of X hospital had failed or whether the hospital management 
committee was entitled thereto. 


ROXBURGH, J., said that the gift was ‘“ for the benefit of 
X hospital,”’ and it was to be noted that the courts had held 
similar gifts to be effective although, as was not the case 
here, no work of the nature indicated in the will was being 
carried on on the named premises at the date of the death. 
In the present case, the gift could not be construed as a 
gift to the trustees for the time being of X hospital to be 
held by them as an accretion to the general funds of the 
hospital. The gift was for the general purposes of the 
hospital ; it was for the work which at the time of the will was 
carried on at the hospital and the vital factor was the 
continuity of that activity. The hospital management 
committee had conceded that the gift should be used for the 
purposes of X hospital to the exclusion of the other hospitals 
managed by the committee. An order would have to be 
made that the gift should go to the committee to be applied 
by them for the purposes of X hospital. 

APPEARANCES: j. A. Brightman (Reed & Reed, for 
Caunter, Venning & Harward, Liskeard); Denys Buckley 
(The Solicitor, Ministry of Health; Ravenscroft, Woodward 
and Co.; the Treasury Solicitor); Michael Browne (Gibson and 
Weldon). 


{Reported by Crrve M. Scumirruorr, Esq., Barrister-at-Law.} 


TRUSTEES FOR SALE: DUTY TO OBTAIN BEST 
PRICE 


Buttle v. Saunders 


Wynn Parry, J. 28th April,. 1950 
Action. 


The first plaintiff was one of the beneficiaries under a will 
whereby certain freehold property passed to the defendants 
as trustees on the statutory trusts for sale. The defendants 
negotiated with the tenant of the property for the sale of the 
freehold reversion at the price of £6,000. When the defendants 
informed the beneficiaries of the intended sale, the first 
plaintiff expressed the wish to buy the property himself for 
£6,000. The defendants, who felt themselves committed to 
the tenant, by their solicitors informed the first plaintiff that 
they had decided to sell to the tenant and that the contract 
was complete except for the signature of one trustee ; 
thereupon the first plaintiff immediately offered £6,500. 


Wyww Parry, J., said that it was a creditable act on the 
part of persons other than trustees to refuse to break off 
negotiations at a late stage on the receipt of a higher offer. 
Trustees, however, were under a duty to obtain the best price 
possible; they had a certain discretion, and each case 
depended on its own facts; sometimes a bird in the hand 
might be worth two in the bush. In the present case the 
trustees had acted under a misapprehension when thinking 
that they ought to proceed with the contract in hand as a 
matter of commercial morality. There was no danger of 
losing the contract by delay, in view of the anxiety of the 
tenant to purchase. The trustees should have put the first 
plaintiff on strict terms to decide forthwith whether he 
would buy the property for £6,500 on terms similar to those 
contained in the tenant’s draft contract. In the events that 
happened the highest offer received was that by the tenant 
who had offered £6,600, and an order would be made 
authorising the defendants to sell at that price to the 
tenant. 

APPEARANCES: Miss B. A. Bicknell; R. L. Stone (Stanley 
Wise & Co.); Baden Fuller (Pedley, May & Fletcher). 


[Reported by Crive M. Scumittuorr, Esq., Barrister-at-Law.] 
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WILL : MOTOR YACHT INCLUDED IN “ PERSONAL 
CHATTELS ” 


In re Chaplin; Royal Bank of Scotland v. Chaplin 
Vaisey, J. 11th May, 1950 
Adjourned summons. 


By the will, made in 1947, of Viscount Chaplin, deceased, the 
testator, after a gift of furniture and family portraits, gave all 
the residue of his personal chattels as defined by the 
Administration of Estates Act, 1925, to his wife absolutely. 
After the date of his will the testator bought a motor yacht 
60 ft. long for £12,500, and used it entirely for pleasure 
cruises. He died in 1949. The question raised by the 
summons was whether the motor yacht was included in the 
residue of the personal chattels. The definition is contained 
in s. 55 (1) of the Act, and after naming various things such 
as carriages, horses, etc., adds “articles of household or 
personal use,” but does not include chattels used for business 
purposes. 

VaAISEY, J., said he thought that there was a sufficient 
description to include the vessel as an “article of personal 
use.” In In re White [1916] 1 Ch. 172, Younger, J., held that a 
motor car did not pass under a gift of “‘ carriages ’’ but under 
a gift of ‘‘ furniture and all other articles of personal, domestic 
or household use.” If a motor car could pass under those 
words in 1916, he could not see why a small motor yacht 
should not pass under similar words in 1950. He would 
therefore declare that the motor yacht Mount Robson passed 
under the specific bequest of the residue of the testator’s 
personal chattels. 

APPEARANCES: E. G. Wright; A. H. Droop; H. F. J. 
Teague (Taylor & Humbert). 


{Reported by H. Lancrorp Lewis, Esq., Barrister-at-Law.] 


COMPANY: WINDING-UP PETITION: MOTION 
TO RESTRAIN 


In re A Company 


Vaisey, J. 16th May, 1950 
Motion. 


A creditor who had obtained a judgment against a public 
company of considerable reputation and resources presented 
a petition to wind up the company. Prior to the hearing of 
the petition the company moved for an injunction to restrain 
the creditor from further advertising and from taking any 
further steps in the winding-up progeedings, on the ground 
that the procedure adopted by the creditor was an abuse of the 
process of the court and that the proper rem dy of the creditor 
would have been to levy execution. 

VAISEY, J., said that he accepted the statement of counsel 
for the company that the latter had a high reputation and 
considerable resources. But when a company were well 
known and wealthy it was the more likely that delay in the 
settlement of their obligations would create some suspicion 
of financial embarrassment. Rich men and rich companies 
who did not pay their debts had only themselves to blame 
if it were thought that they could not pay them. He (the 
learned judge) thought that in all the circumstances the 
presentation of the petition had been justified, and he 
accordingly dismissed the motion with costs. 

APPEARANCES: Charles Russell, K.C., and J. F. Bowyer 
(Birkbeck, Julius, Edwards & Coburn); Milner Holland, 
K.C., and Richard Hunt (Samuel Tonkin & Co.). 


{Reported by Criive M. Scumittuorr, Esq., Barrister-at-Law.] 


WILL: SETTLED HEIRLOOMS DESTROYED BY 
ENEMY: REPLACEMENT OUT OF CAPITAL 
In re Mount Edgecumbe Settled Estates 
Harman, J. 19th May, 1950 
Adjourned summons. 


By his will made in 1940 the late Earl of Mount Edgecumbe 
settled his mansion house, and together with it a number of 
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valuable heirlooms, upon the present Earl for life, with 
remainders over in strict settlement. In 1941 Mount 
Edgecumbe and practically all its contents, which had been 
insured under the chattels scheme of the War Damage Act, 
1941, were destroyed in the air attack on Plymouth. The 
settlor died in 1944, and his will was duly proved. In 1946 
the War Damage Commission paid £10,000 to the trustees 
of the will in respect of the heirlooms destroyed. The present 
Earl as tenant for life now applied to the court that the 
trustees might be authorised to spend the £10,000 capital 
moneys in the purchase of suitable chattels to replace those 
destroyed, as and when the mansion should be rebuilt. It 
was proposed to rebuild the mansion on a smaller scale, at 
the cost of the Commission, but no work had yet been begun. 
The respondents, remaindermen and the guardian ad litem 
of the infants interested supported the application, which was 
made under s. 64 of the Settled Land Act, 1925. 

HARMAN, J., said that the tenant for life would like to 
rebuild the house and live there, but it was impossible for 
him to do so unless he was given some help towards refurnishing 
it. He was satisfied that he had power under s. 64 to effect 
the transaction, because it was one for the benefit of all 
persons interested (Jn ve White-Popham Settled Estates 
[1936] Ch. 725, where, on that ground, the Court of Appeal 
approved a transaction, which Eve, J., had refused to do). 
He would therefore approve the scheme, but on terms. 
The expenditure must be confined to such chattels as the 
trustees considered suitable to be retained in settlement as 
heirlooms, to be purchased as and when the mansion or some 
part of it should be rebuilt so as to be ready for occupation. 

APPEARANCES: C. V. Rawlence ; Peter Foster ; B. Burnett- 
Hall ; Lord Mancroft. (Farrer & Co., for all parties.) 


{Reported by H. LANGrorp Lewis, Esq., Barrister-at-Law.]} 


CHARITABLE DIRECTION: FAILURE FROM 
UNCERTAINTY 
In re Mander ; Westminster Bank, I td. v. Mander 
Vaisey, J. 26th May, 1950 

Adjourned summons. 

The testatrix, Miss V. E. Mander, by her will made in 
1945, after stating that she desired in her lifetime to pay for 
the training of a candidate for nomination to the priesthood, 
directed her trustees, if she had not done so before her death 
(as happened), to invest such sum in trustee securities as would 
be sufficient to train a candidate for the priesthood until 
one should come forward from St. Saviour’s Church, St. Albans, 
and subject thereto and to legacies, gave her residuary estate 
to the Society for the Propagation of the Gospel. She died 
in June, 1946, The plaintiff bank, as trustee of the will, 
took out this summons to determine whether the direction 
created a valid charitable trust, and, if so, for directions as 
to the amount to be raised and how it was to be carried into 
effect. (Cur. adv. vult.) 

VAISEY, J., said that the general intention of the testatrix 
was reasonably clear, but he regretted that effect could not be 
given to it. Words must be inserted, to make any sense 
of the direction, showing that the investment must be retained 
until the candidate appeared. The condition that the 
candidate was to come forward from a particular church 
was strange and not free from uncertainty. The education 
of one ordinate was, he thought, a charitable purpose, for the 
promotion of the Christian religion. But the chief difficulty 
was that the coming forward of a candidate from that church 
was an uncertain event, which might not happen for many 
years, or at all. There was no disposition of the income 
in the meantime. The appropriation of the sum to a 
charitable purpose must be immediate and final. In 
Chamberlayne v. Brockett (1872), L.R. 8 Ch. 206, there was 
a general charitable intention not to be found here, and 
a passage at p. 211 applied to the present case. If a condition 


was never fulfilled, the estate never arose, and if it was so 
remote and indefinite as to transgress the rule against 
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perpetuities, the gift failed ab initio. And see In re Lord 
Stratheden and Campbell |1894) 3 Ch. 265, where the gift was 
held void. With regret he must assume and would declare 
that the extremely ill-drawn clause in the will was wholly 
inoperative and failed. 

APPEARANCES : J. B. Richardson (Brash Wheeler, Chambers, 
Davies & Co.) ; Raymond Walton (Smith & Hudson for T. R. 
McCready, Plymouth); J. V. Nesbitt (Nicholl, Manisty, 
Few & Co.) ; Denys Buckley (Treasury Solicitor). 

{Reported by H. Lancrorp Lewis, Esg., Barrister-at-Law.] 


KING’S BENCH DIVISION 


NATIONAL HEALTH INSURANCE : 
COMPENSATION OF DOCTORS 
Carter v. Minister of Health 
Devlin, J. 5th April, 1950 

Special case stated by an arbitrator. 

The yearly accounting period of the claimant, a doctor 
prevented by s. 35 of the National Health Service Act, 1946, 
from selling his practice, ended on 9th July in each year. 
3y s. 36 of the Act a fund was established for the compensation 
of doctors so prevented. By reg. 7 (2) of the National 
Health Service (Medical Practice Compensation) Regulations, 
1948, a doctor’s compensation is to be calculated by reference 
to the average gross yearly receipts of the practice (called 
“the annual loss”) in the last two accounting years 
immediately preceding 5th July, 1948; but the Minister 
is given a discretion to refer a claim to a committee to fix 
such sum as they estimate fairly to represent the average 
gross yearly receipts of the practice. The Minister may 
determine the claim to compensation by reference either to 
the general principle or to the committee’s report. By 
reg. 11 a claimant aggrieved by the Minister’s decision may 
have the annual loss determined by arbitration. The Minister 
determined the present claim by reference to the receipts for 
the two years ending on 9th July, 1947. As the value of 
the practice was rapidly expanding, treatment of the period 
of 361 days to 5th July, 1948, as a full year would have 
resulted in increased compensation. The arbitrator held that 
he was entitled, like a committee under reg. 7 (2), to have 
regard to circumstances which he considered material ; 
so he had regard to the period of 361 days to 5th July, 1948, 
and increased the figure awarded by the Minister accordingly, 
subject to the opinion of the court. (Cur. adv. vult.) 

Devin, J., said that the more formidable contention of 
the claimant, was that it was absurd to suppose that an 
arbitrator and two assessors were to be gathered together 
merely to add two figures and halve the total (or rather, 
as the Minister would have already done the arithmetic, 
to make sure that he had done it correctly). The claimant 
must, however, advance some alternative construction 
of the regulation which the words were capable of bearing. 
The arbitrator, in assessing the annual loss at £2,950, appeared 
to have arrived at that figure not by calculating the average 
yearly receipts, but by estimating a figure which, in all the 
circumstances, he thought just, apparently regarding himself 
as having the same latitude as was granted to the committee 
on a reference to them. He (Devlin, J.) did not think that 
such a latitude was granted to the arbitrator. The duty of 
“estimating,” in the case of the committee, was to be con- 
trasted with “ calculating ” in the case of an arbitrator, and 
the object of a reference to the committee was to provide 
relief, in appropriate cases, from the rigidity of the general 
tule. The fact that injustices might arise as the result of the 
Minister’s interpretation of the regulation might be relevant 
if the regulation were ambiguous ; but in his (Devlin, J.’s) 
opinion it was not: circumlocution and ambiguity were 
not the same thing. He saw no reason to suppose that the 
two years’ average, particularly when it was subject to a 
proviso that the Minister, who was a disinterested person, 
might refer special cases to a committee, would be likely 
to cause injustice among the body of practitioners as a whole. 
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He therefore awarded in favour of the Minister. Judgment duty of the justices to tell the court what facts they found, 
accordingly. not what the evidence was. The court was frequently told 
APPEARANCES: Sir Hartley Shawcross K.C., and Ashworth that a certain witness had given evidence to a certain effect. 
(The Solicitor, Ministry of Health); Havers, K.C., and If the justices had believed certain evidence they would say 
Cumming-Bruce (Hempsons). that they had found such and such a fact; but it was 
(Reported by R. C. Cateuan, Esq., Barrister-at-Law.] essential that cases should state what facts were found and 

not the evidence given before the justices. That was subject 
AIDING AND ABETTING: REQUISITES OF to one exception only: if objection were taken that there 
OFFENCE was no evidence before the justices, and the case were sub- 

Thomas v. Lindop mitted for the opinion of the court whether there was any 

evidence to support their finding, the justices would then 


Lord Goddard, C.J., Morris ¢ ‘innemore, J J. ; : 
1 Goddard, C.J., — and Finnemore, J J set out the evidence given, so that the court could decide 
19th April, 1950 , ss lait ati ree Sl i ak 
nt whether there was evidence on which the justices could come 
Appeal from Sandbach justices. to their decision. That applied also where justices accepted 


a submission by the defence at the close of the case for the 
prosecution that there was no case to answer, as that usually 
amounted to the same thing. Justices should in such circum- 
stances state what evidence was given by the prosecution, 
and if, even without an answer, they disbelieved a witness, 


“Time” having duly been called at licensed premises 
when the permitted hours for the consumption there of 
intoxicating liquors had come to an end, certain customers 
who had bought their drinks during the permitted hours 
remained in a back room of the premises consuming them. 
The defendant, the licensee, herself was occupied in the bar, they should say so. 
and was unaware of the presence on the premises of the aa Oy S.C, Conan, Bag, Resets aw) 
customers in question, whom her servant had served. The aes aon a peer 
licensee was charged with aiding and abetting the customers PROBATE, DIVORCE AND ADMIRALTY DIVISION 
in the commission of the offence of consuming intoxicating HUSBAND AND WIFE: RIGHT TO OCCUPY 
liquor on licensed premises outside permitted hours, contrary MATRIMONIAL HOME PENDING PROCEEDINGS 
to s. 4 (b) of the Licensing Act, 1921. The justices convicted SOA : 
her, saying that it was her duty to see that the laws were Richman v. Richman 
observed. She now appealed. Willmer, J. Sth April, 1950 

Lord Gopparb, C.J., said that a person could not be Summons (adjourned into court). 
convicted of aiding and abetting in the commission of an ee ae — ’ 
offence unless he knew the facts, which must be proved to A husband and wife jointly owned the matrimonial home 
show that an offence had been committed. He must, in and its contents. The wife petitioned for divorce, alleging 
order to be guilty of the offence of aiding and abetting in the cruelty which had age her - leave the rae A She 
commission of an offence, either have had actual knowledge CT! 2 live in a flat with her Bede daughters. By this 
of the facts constituting that offence, or have connived at SUmons the wife sought an order requiring the husband to 
a. iin Tie Cnetins hee was euaware of the deliver up the matrimonial home to her, and an injunction 
presence of the customers in question on the premises. ae him gre eran lye caidas ai ile 
Therefore she could not be guilty of the*offence charged. dyrsenet rg ete te ppoic« ugeeorgael nn ert ee 
It was to be observed that the Licensing Act, 1921, had not Atk eee pve - - Shcion ee 3 og F oad 
made it a substantive offence for a licensee to permit the Atkin, Js wt < 4 > a pad selec 0). ann 
consumption on the premises of intoxicating liquor outside —_ be igi — a tae es eo re EE: 
permitted hours. If it had, the decision here might have '™ te™s which Wount Reve the elrect Of COMtRENg The 
been otherwise. Bosley v. Davies (1875), 1 Q.B.D. 84 (where separation ; and it would not hesitate to do so if it were 
a licensee was held not to have “ suffered” gaming to be carried oh e “on wales safety. But that ire = ve oi 
on on his premises contrary to the Licensing Act, 1872) (T°. . rhe ichis “gs pte eikonal an se ap ae ogee a 
was rather a similar case to the present. The principle on He (his lordship) sit nonce relerrec oe Re Cake eRe, ee 
which the licensee there was found not to have “ suffered ” absence of any question of property, the spouse in possession 
was applicable to the question of aiding and abetting here. of the matrimonial home had been ejected from it By order 

: ate of the court pending trial. There was much authority fo1 

Morris and FINNEMoRE, JJ., agreed. Appeal allowed. the proposition that pending trial the court would endeavour 

APPEARANCES : Huhert Rose (Hatchett Jones & Co., for to preserve the slatus quo. His lordship referred to Symonds 
Poole, Alcock & Co., Sandbach); Stuart Horner (Gregory, vy. Hallett (1883), 24 Ch. D. 340, and Hill v. Hill (1916 W.N. 59, 


Roweliffe & Co., for Geoffrey Scrimgeour, Chester). and said that the real remedy which the wife required was 
(Reported by R. C. Caravan, Esq., Barrister-at-Law | to have the case tried as quickly as possible. If that were 
sa Sia done she could not possibly suffer any degree of hardship 
DIVISIONAL COURT which could not be compensated in money. What she 
JUSTICES: METHOD OF STATING CASE required was proper provision by way of alimony pending 
Mills v. Boddy pe ag ge rene me to aap his — 
AC : at ee until the wife’s claim for alimony pending suit was dispose¢ 
a oo a nie of would enable the wile, who was not without means, to 
. ; ere ; obtain all the relief which she required for her protection 
At the hearing of an appeal to the Divisional Court by — quring the period pending the trial. 

way of a case stated by justices, Lorp Gopparp, C.J., said APPEARANCES : Aiken Watson, K.C., and Norman Williams 

that he wished to emphasise once more for the guidance of (7, N. Nabarro & Sons); Ernest C. Randall & Co. 

justices and their clerks that, in stating a case, it was the [Reported by R. C. Cacsurn, Esq., Barrister-at-Law.] 


Mr. E. Ltoyp Jones, of Bangor, has been appointed clerk to 


Mr. H. BRAMWELL has been appointed assistant solicitor to 
the Bangor magistrates in succession to Mr. W. Elwyn Jones. 


York Corporation. 


Mr. A. Brook, deputy town clerk of Tynemouth, has been Mr. J. PritcHarp Jones, of Caernarvon, has been appointed 
appointed deputy town clerk of Wallasey. clerk to the Caernarvonshire Local Valuation Panel. 
Mr. G. S. WILKINSON, assistant magistrates’ clerk at Swansea, Mr. J. L. E. PHILtips, solicitor, of Lincoln, has been appointed 


has been appointed clerk to the Dudley, Worcestershire, justices. [;yder Sheriff of Lincoln. 
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SURVEY OF 


HOUSE OF COMMONS 
A. DEBATES 


Moving the Second Reading of the Maintenance Orders Biil, 
the Lorp Abvocatr emphasised that the Bill did not in any way 
provide any new grounds of action; furthermore, the juris- 
dictions conferred by the Bill were in addition to, and not in 
derogation of, any existing jurisdiction of the courts concerned. 
Mr. MANNINGHAM-BULLER welcomed the Bill as being the result 
of numerous questions put by Members since 1945. It did not 
entirely prevent the evasion of responsibilities, however. It 
would still be possible to escape liability by crossing the border 
from Northern Ireland to Eire, or by going from England or 
Scotland to Eire. He hoped the Government would discuss 
with the Eire Government the possibility of entering into some 
reciprocal agreement to cover this gap. A further criticism was 
that, whereas jurisdiction under cl. 1 for the granting of 
maintenance orders depended upon the husband’s being resident 
in England or upon the parties’ having been last resident as man 
and wife in England, under cl. 3 in cases under the Bastardy 
Laws Amendment Act, 1872, or the National Assistance Act, 
1948, or the Children Act, 1948, the Government were seeking 
to introduce into the law of England an entirely new criterion, 
ie., that the jurisdiction of the English -courts should depend 
upon proof that the act of intercourse resulting in the birth of 
a child took place in England. Hitherto such jurisdiction had 
depended solely upon the residence of the mother, and he could 
foresee serious difficulties for the party in proving where the act 
of intercourse which led to conception had in fact taken place. 
It might be that courts on both sides of the border would refuse 
jurisdiction and the woman would then be left without any 
remedy at all. Moreover, what would happen if intercourse had 
taken place aboard ship, say, between Glasgow and Northern 
Ireland ? He could see no justification for the provision. All 
that was needed was a provision that where the woman 
ordinarily resided in [:ngland, and the child was born whilst she 
was residing in I:ngland, then she should have recourse to the 
english courts. That would be in accordance with existing 
I:nglish law and would be easy for the complainant to establish 
and for the court to determine. 

Licut.-Col. Lipron commended the title given to the Bill, 
which was unusual in that it immediately disclosed what the Bill 
was about. He hoped that the arrangements which enabled 
widows entitled under the National Health Act or the National 
Insurance Act to draw their pensions in Eire would be followed 
by an extension of the present Bill’s provisions to that country. 

Lieut.-Commander Hutrcuison said that he understood that, 


when the Bill became law, existing orders would become 
reciprocally enforceable ; the Lord Advocate indicated assent. 


Continuing, Lieut.-Commander Hutchison asked would the effect 
of cl. 16 (2) be to enable the National Assistance Board to take 
proceedings, as were formerly taken by the public assistance 
authority, where a wife, who had an order for alimony, was 
receiving national assistance ? Furthermore, would the Govern- 
ment extend the Maintenance Orders (Facilities for Enforcement) 
Act, 1920, so that if the husband left Scotland and went, not to 
England, but to one of the Colonies or Dominions, the order could 
be enforced against him there ? Lieut.-Col. Hypr thought it a 
defect that I:nglish law fell short of the law of Northern Ireland. 
There the liability of a putative father was not a purely personal 
one and was not determined by his death. His personal 
representatives could be made a party to the proceedings and an 
order enforced against his estate for a lump sum, being the 
amount he would have been liable for had he remained alive. 
Mr. Davip WEITZMAN referred to the recent Divisional Court 
decision of McCrae v. McCrae as illustrating the necessity for 
the measures in the Bill. A wife in England had been deserted 
by her husband, who had gone to Inverness. The Divisional 
Court upheld a decision that the husband was beyond the reach 
of the English court because he was “ ordinarily resident ’’ in 
Scotland. Mr. JoHN Hay regretted that the Bill did not provide 
facilities for tracing missing husbands. An amendment to the 
National Registration Act would have enabled many a wife, 
bona fide deserted by her husband, to trace him and obtain an 
order. He hoped this might be done at a later stage. There 
was no reference in the Bill to the Channel Islands or the Isle of 
Man; he hoped they would be included in the extension of 
facilities. Mr. ENocu POWELL said the justification for this bill 


was that it removed a cause of injustice to injured parties ; but 
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was not that injustice also attached to other actions which would 
remain limited in respect of jurisdiction and enforcement ? 
Would the Attorney-General make clear whether he was not, in 
fact, committing himself in this Bill to the principle of a much 
wider alteration of the law of jurisdiction ? 

Replying to the debate, Sir HARTLEY SHAWCkOss said that 
those who were determined to evade their responsibilities would 
always be able to escape to countries where the King’s writ did 
not run, and he did not think one should single out Eire 
particularly in this connection. He did not, however, rule out 
the possibility of mutual agreements on this matter with Eire 
and possibly other foreign governments. Replying to Lieut.- 
Commander Hutchison’s question, the ATTORNEY-GENERAL 
confirmed that the Act would apply retrospectively to orders 
already made. Orders obtained by the National Assistance 
Board would also now be enforceable across the border. It was 
not possible for this Bill to amend the 1920 Act as had been 
suggested, for the 1920 Act had no relationship to Scotland. 
The problem of tracing missing people was a wide one and one 
which was not confined to the matters dealt with in the Bill. 
Dealing with Mr. Enoch Powell’s remarks, he said that the most 
difficult class of case was where an order was made for periodical 
payments. Lump-sum judgments could already be enforced in 
any part of the United Kingdom. 

Mr. Manningham-Buller had raised the only real difficulty of 
the Bill. To make the act of intercourse the basis of jurisdiction 
was indeed quite novel, but it was contemplated that the obvious 
difficulties would be overcome on the Committee stage by 
providing that any act of intercourse which might have caused 
the birth would be sufficient to found the jurisdiction of the 
court. (25th May. 

On the motion for the adjournment, Sir JoHN MELLOR raised 
the question of Form L.39, issued by the Central Land Board. 
An earlier form, Form $.1, issued to owners of freehold and 
leasehold interests in land who wished to claim compensation 
under the Town and Country Planning Act, 1947, had contained, 
inter alia, three optional questions. The last of these required 
the applicant to make an estimate of the restricted and the 
unrestricted value of his interest, the difference being the 
development value of which he had been deprived. If the 
claimant wished to obtain a contribution from the Board towards 
the professional expenses involved in his claim, he had to answer 
the three questions. Many people had preferred to leave the 
question to the district valuer and to go to arbitration if they 
disputed his claim. 

Recently, Form L.39 had been issued to over 100,000 
claimants, stating that prima facie they had no claim, but 
requiring them, if they wished to press their claim, to state the 
information required in question 27 of Form $.1. They were 
thus now in, this difficulty : they had lost the chance of getting 
a contribution for professional advice in answering this question 
and they had to either bear the cost themselves or answer without 
professional assistance. Obviously, these people ought now to 
be given the contribution payable under Form $5.1 if they took 
professional advice. 

In reply, the PARLIAMENTARY SECRETARY TO THE MINISTRY 
or TOWN AND CouNTRY PLANNING, Mr. LINDGREN, said that very 
many claims to compensation had been put in in the hope merely 
of getting something if it was going. These were chiefly claims 
for single houses. If these people had taken professional advice 
they should have been told that they had no development value 
to lose. These cldims were vetted by the district valuer and 
then Form L.39 was issued-——only for cases of single houses. 
3ut owing to a misinterpretation of instructions some had been 
sent, for example, to owners of two semi-detached houses. The 
Central Land Board felt that these should be withdrawn and they 
had been. The figures were about 1,500 to 2,000 out of 102,000 
forms issued. Furthermore, these people had not lost the 
opportunity of recovering their professional costs. Costs were 
allowed on Form L.39 if the claim was proved; under 
Form $.1 costs were also paid only if the claim was substantiated. 
Thus these applicants could still get their professional costs 
paid. {25th May. 

B. QUESTIONS 

Mr. DouGLas Jay stated that the amount collected by the 
Exchequer in respect of stamp duty on the transfer of freehold 
and leasehold properties in 1948-49 was 417°2 million. 

(25th May. 
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Mr. H. Hynp asked why no date had yet been fixed for the 
operation of s. 8 (travelling and lodging allowances) and s. 16 
(establishment of magistrates’ courts committees) of the Justices 
of the Peace Act, 1949. Mr. CHuTER Eber replied that the 
provisions relating to the setting up of magistrates’ courts 
committees could not be introduced in isolation from the financial 
provisions of the Act, and in view of the present economic 
situation and the continuing need for strict economy he could 
not say when it would be possible to bring these two provisions 
into operation. (25th May. 

The ATTORNEY-GENERAL stated that on Ist June approxi- 
mately 2,030 justices on the English and Welsh commissions of 
the peace would be transferred from the active to the supple- 
mental list on account of age under the provisions of the Justices 
of the Peace Act, 1949. The Lord Chancellor had had in mind 
for some time the replacing of these justices and he had already 
arranged for new appointments to the commission to be made 
where required. [25th May. 

Mr. Bevan said he could hold out no prospect of legislation 
to make it easier for the owner of a house who wanted to live in 


25th May. 
Mr. BEVAN stated that he understood that the Departmental 


Committee on the Rating of Site Values was now considering the 
draft of its report. .25th May. 


STATUTORY INSTRUMENTS 


Additional Import Duties (No. 1) Order, 1950. (S.1. 1950 
No. 843.) 

Agriculture Act (Part I) [Extension of Period Order, 1950. 
(S.I. 1950 No. 851.) 

Air Force Reserve Order, 1950. (S.I. 1950 No. 835.) 

Alderney (Transfer of Breakwater) Order, 1950. (S.I. 1950 
No. 838.) 

Alderney (Transfer of Property, etc.) Order, 1950. (S.1. 1950 


No. 839.) 

Audley End Grounds Regulations, 1950. (S.I. 1950 No. 82s.) 

Control of Iron and Steel (No. 79) Order, 1950. (S.I. 1950 
No, 829.) 

Cream (Order, 1950. (S.1. 1950 No. 8760.) 2 

Crop Acreage Payments (England and Wales) Order, 1950. 
5.1. 1950 No. 850.) 
Crop Acreage Payments (Northern Ireland) Order, 1950, ($.1.1950 
No, 845.) 
Dried Fruits 
No. 844.) 
Eggs (Great Britain and Northern Ireland) (Amendment No. 4) 
Order, 1950. (S.I. 1950 No. 860.) 

Electric Torch Dry Batteries (Maximum Prices) (Revocation) 
Order, 1950. (S.I. 1950 No. 808.) 

Electricity (Area) (Congleton) Order, 1950.  (S.I. 1950 No. 819.) 

Fire Services (Appointments and Promotion) 
Regulations, 1950. (S.1. 1950 No. 852.) 

General Apparei (Manufacturers’ Maximum Prices and Charges) 
(Amendment) Order, 1950. (S.1. 1950 No. 809.) 

General Footwear (Maximum Prices and Charges) (Revocation) 
Order, 1950. (S.1. 1950 No. 810.) 

Hops (Control of Cultivation) (Revocation) Order, 1950. (5.1, 1950 
No, 349.) 

Import Duties (I:xemptions) (No. 2) Order, 
No. 825.) 

Local Authoritles (Transfer of 
Order, 1950. (S.1. 1950 No. 842.) 

London Cab (No. 2) Order, 1950. (S.I. 1950 No. 863.) 

London Traffic (Crown Hotel Road, Broxbourne) Regulations, 
1950. (S.1. 1950 No. 847.) 

London Traffic (Prescribed Routes) (No. 5) Regulations, 1950. 
(5.1. 1950 No, 846.) 


(Amendment No. 2) Order, 1950. (S.I. 1950 


(Seotland) 


1950. (S.I. 1950 


Enforcement) (Amendment) 
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Maidstone Water Order, 1950. (5.1. 1950 No. 3861.) 
Men’s Made-to-Measure Outerwear (Maximum Prices 
Charges) (Revocation) Order, 1950. (5.1. 1950 No. 811. 
Merchandise Marks (Imported Goods) Exemption Direction 

(No. 1) 1950. (S.I. 1950 No. 881.) 


and 


Merchandise Marks (Imported Goods) Exemption Direction 
(No. 2) 1950. (S.I. 1950 No. 882.) 

Merchandise Marks (Imported Goods) Exemption Direction 
(No. 3), 1950. (S.I. 1950 No. 883.) 

Merchandise Marks (Imported Goods) Exemption Direction 


(No. 4), 1950. (S.I. 
Merchandise Marks 
(No. 5), 1950. 


1950 No. S34.) 
(Imported Goods) 
(S.1. 1950 No. 885.) 


Exemption Direction 


Merchant Shipping (Load Line Convention) (The Phillipines) 
Order, 1950. (5.1. 1950 No. 837.) 

Milk (Great Britain) (Directions) Order, 1950. (S.1. 1950 
No. 348.) 


Motor Fuel (Decontrol) Order, 1950. (S.1. 1950 No. 869.) 

Motor Spirit (Regulation) Act, 1948 (Expiry) Order, 
(S.I. 1950 No. 870.) 

National Assistance (Charges for Accommodation) (Amendment) 
Regulations, 1950. (S.1. 1950 No. 831.) 

National Insurance (Classification) Amendment (No. 3) 
tions, 1950. (5.1. 1950 No. 830.) 

North Lonsdale Rivers Catchment Board (Newland Moss Internal 
Drainage District) (Appointed Day) Order, 1950. (5.1. 1950 
No. 850.) 

North Lonsdale Rivers Catchment Board (Newland Moss Internal 
Drainage District) Order, 1950. (S.1. 1950 No. 855.) 


1950, 


Regula 


Northumberland and Tyneside River Board Area Order, 1949, 
(S.I. 1950 No. 853.) 

Official Secrets (Ministry of Supply) Order, 1950. (S.1. 1950 
No. 826.) 

Prices of Goods (Price-Regulated Goods) (No. 5) Order, 1950. 


(S.I. 1950 No. 812.) 

Rickmansworth and Uxbridge Valley Water (Pumping Kestric- 

tions) Order, 1950. (S.1. 1950 No. 840.) 

Royal Auxiliary Air Force Order, 1950. (5.1. 1950 No 
Sea-Fishing Industry (Kestriction of Fishing in Northern Waters) 

Suspension Order, 1950. (S.1. 1950 No. 880.) 
Solicitors (\WWestern Australia) Order, 1950. (S.I. 1950 No 

This order deals with the admission of solicitors of the Supreme 
Court of Western Australia to the [english roll, under the Solicitors 
Act, 1932. 

Summary Jurisdiction (Children and 

1950. (S.1. 1950 No. 827.) 

These rules prescribe certain new forms to be added to those 
contained in the Summary Jurisdiction (Children and Young 
Rules, 1933, in respect of the provision of attendance 
centres under the Criminal Justice Act, 1948. They also regulate 
the position where a child or young persgn is required to attend 
such a centre on default in the payment of a sum of money. 


S34.) 


S30.) 


Young Persons) Kules, 


Persons 


Superannuation (Civil Servants and Teachers) (Scotland) IKules 
1950. (S.I. 1950 No. 820.) 

Syrup and Treacle Order, 1950. (S.1. 1950 No. 872.) 

Teachers Superannuation (loreign Office) (German Section) 
Amending Scheme, 1950. (S.1. 1950 No. 824.) 

Upholstery Cloth (Utility) (Amendment No. 6) Order, 1950. 


(S.I. 1950 No. 822. 
Utility Curtain Cloth (Amendment No. 3) Order, 1950. (5.1. 
No. 821.) 
Utility Handkerchiefs (Marking and 
(Amendment No. 6) Order, 1950. (5.1. 


NON-PARLIAMENTARY PUBLICATIONS 
Development alongside Trunk and Classified Roads. 
and Country Planning Circular No. 83.) 
This circular contains notes of guidance to local planning 
authorities in deciding whether to grant planning permission 
for the development of land adjacent to trunk and classified roads. 


1950 


Manufacturers’ Prices 
1950 No. 823.) 


Pown 


OBITUARY 


Mr. J. A. HANDS 


Mr, Joseph Adrian Hands, town clerk of Dorchester from 1922 
until his retirement a few months ago, died on Ist June, aged 66. 
He was admitted in 1905, and at that time was the youngest 
man (21 years and 5 weeks) ever to pass the Final Examination. 
Other appointments held by Mr. Hands were those of assistant 
town clerk of Bangor and chief assistant to the clerks of the 


Padiham (Lancashire) and Urban District 


Councils 


Earby (Yorkshire) 


Mr. P. E. WHITEOAK-COOPER 


Mr. Philip Edward Whiteoak-Cooper, town clerk of [epsom 
and Ewell from 1937 to 1945, and formerly deputy town 
of Bromley, Kent, died on 22nd May, aged 65. He was admitted 
in 1909. 


-|- 
clerk 
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NOTES AND NEWS 


Honours and Appointments 

Mr. M. L. Berryman, K.C., has been appointed Deputy 
Chairman of Hertford Quarter Sessions with effect from 25th May. 

Mr. A. W. BEER, first assistant solicitor to Southport Corpora- 
tion, has been appointed senior assistant solicitor to St. Marylebone 
Corporation. 

Mr. CRANGLE, 
Preston borough magistrates, 
magistrates’ clerk at Bromley, 


second assistant magistrates’ clerk to the 
has been appointed assistant 
Kent. 


Personal Notes 
Alderman J. Freedman, solicitor, was unanimously elected 
Mayor of Hendon on 22nd May. 


Alderman I. Y. Glynne, solicitor, has been elected Mayor of 


Bangor. 


Councillor J. B. Maudsley, solicitor, of Maidenhead, has been 


elected Mayor of that borough. 


Miscellaneous 
At the Honours Examination held by The Law Society in 
March, 1950, sixteen candidates were recommended as_ being 
entitled to honorary distinction in the Second Class and twenty- 
two in the Third Class. Ninety-four candidates gave notice for 
examination, 


VICTIMS OF NAZI GERMANY 
FOR CLAIMS COMPENSATION IN 
U.S. ZONE 

Under the General Claims Laws passed by the German 
authorities in the United States Zone of Germany, non-residents 
of Germany have a right to submit claims for compensation for 
personal damage and loss of liberty inflicted on them by the former 
Nazi Government. 

The German authorities concerned have now notified the 
U.S. High Commissioner that the period in which such claims 
can be filed has been extended to 30th June, 1950, (It originally 
expired on 31st March.) 

Claimants, who should communicate direct with the appropriate 
address given below, are advised to submit sufficient identity 
and supporting information with their claims, including name, 
date of birth, present residence and kind of damage for which 
redress is sought. Claims for restitution of identifiable property 
cannot be considered under these laws. 

The areas in which claims can at present be entertained and the 
addresses to which claims should be made direct are :-— 

Bavaria—Bayrisches Landesentschaedigungsamt Arcisstrasse 
1, Munich, 2. 
Hesse—Hessisches 
Innern Abteilung 
Wiesbaden. 
Wuerttemberg—Landesbezirkstelle fuer Wiedergutmachung, 
Gerokstrasse 37, Stuttgart. 
Baden -—— Landesbezirkstell 
Leopolstrasse 7A, IXarlsruhe. 
Bremen—Amt fuer seanehensneammenamianie Polizeihaus, Bremen. 


THE REGISTER OF PATENT AGENTS RULES, 1950 

These rules have been made under the Patents Act, 1949, to 
replace similar rules which were made in 1932 under the earlier 
Patents Acts. They regulate the registration of qualified patent 
agents and provide for the maintenance of the register by the 
Chartered Institute of Patent Agents. Admission to the register 
is normally by way of examinations conducted by the Chartered 
Institute. The new rules, however, provide an alternative 
temporary procedure for admission for certain persons who have 
been acting as agents in applying for patents for their employers 
and who may be stopped from so acting under the Patents Act, 
1949, unless they are registered. 


EXTENSION OF TIME FOR 


des 


24, 


der Minister 
Wilhelmstrasse 


Staatsministerium, 
Wiedergutmachung, 


fuer Wiedergutmachung, 


Wills and Bequests 
Mr. solicitor, of Mansfield, 
net). 
Mr. H. M. Lawson, solicitor and director, of Newcastle-on- 
Tyne and Sunderland, left £21,194 (£20,337 net). 


Gamble, left £20,906 (£20,212 


SOCIETIES 


The annual general meeting of the NoTTINGHAM INCORPORATED 
Law Society was held at the Guildhall, Nottingham, on 25th May, 
when the following officers were elected for the ensuing year : 
President, Mr. W. G. Jacobson; Vice-President, Mr. William 
Foster; Hon. Treasurer, Mr. H. A. Wardle; Hon. Secretary, 
Mr. R. J. T. Smith. : 


CASES REPORTED IN VOL. 94 
8th April to 10th June, 1950 
For list of cases reported up to and including 1st April, see ante, p. 230. 





A. G. v. Hastings Corporation ; Parsons v. Same .. 
Baker v. Turner , 
Barker v. Barker 
Beaumont’s Will Trusts, In re 5 Wi ilker 
Berwickshire, The 
Bishop v. Cunard White Star, Ltd. 
Blathwayt’s Will Trusts, Jn re ; Blathwayt v. 
Boissevain v. Weil : — 
Borthwick-Norton v. Collier . . 
Buttle v. Saunders 
Cackett ome rwise 
Carter v. Green 
Carter v. Minister of Health .. os 
Chandris v. Isbrandtsen Moller Co. 
Chaplin, In re ; Roval Bank of Scotland v. 
Collins (an infant), Jn re : 
Company, In re A. 
Cooper v, Cooper és 
Corcoran v. Corcoran .. 
Corfield v. Groves 
Dale v. de Soissons 
Dean's Will Trusts, Inve; 
Dollfus Mieg et Cie S.A. tv. 
E. v. E. = o% ; a sa 
Edwards v. Newland & Co.; E. Burchett, Ltd., 
Eton R.D.C. v. Conservators of River Thames 
Fison’s Will Trusts, Jn re ; Fison v. Fison 
Fowler v. Bratt = : ‘ 
Frederick Platts Co., Ltd. v. Grigor . . 
Griffin v. London Transport Executive 
Harlow v. Minister of Trans — 
Harris v. Rotol, Ltd. .. 
Hartley v. Larkin ‘ 
Hayward v. Pullinger & Partners, 
Heath 7 Heath ; 
Heskell v. Continental E xpres ss, Ltd. 
Holmes v. Ashford .. 
Huntingford v. Huntingford . 
Inland Revenue Commissioner. Ts v. Dowdall fey Mz shoe Vv 
J. W. Cafes, Ltd. v. Brownlow Trust, Ltd. 
Jacobs v. London County Council 
Kneen v. Ashton : 
Knightsbridge Estates Trust, 
Korner v. Witkowitzer 
Lamont ( Ji umes) & Co. v. 
Lowndes 7. Lowndes ie 
Mander, In re; Westminster Bank, ‘L td. . Mander 
Manning v. <A Bit and Fellows ; Fellows v. Fellows 
Middleton v. Baldock ; Same v. G. B. Baldock 
Mills z Bode ly .. re 
Morgan’s Will Trusts, In re : Lewarne v. 
Mount Edgcumbe Se ttled Estates, In re. 
Noemijulia Steamship Co., Ltd. v. Minister of Food 
Norman v. Normap : 
Parmee v. Mitchell ; 
Pearson v. Lambeth Boroug h Counc ‘il 
Purchase v, Stainer’s Executors 
R. v. Bermondsey Borough Council ; ex parte I LONE ard a's 
R. v. Brighton and Area Rent Tribunal ; ex parte Marine I -arade Estates 
R. v. Furlong; R. v. French; R. v. Pickard : ns 
R. v. Kelly ne 
R. v. Middlesex Qui rte r r Se ssions 
Reed (Dennis), Ltd. v. Goody 
Revnolds & Gibson v. % rompton ; 
Richman v. Richman .. oe 
Ridley, decd., In re; Nicholson v. Nicholson 
Seaford Court Estates, Ltd. v. Asher 
Selby-Bigge (J.), decd., In the Estate of 
Shearman v. Folland .. 
Smethwick v. National Coal Board . 
Stag Line, Ltd. 2 3oard of Trade 
Staveley Iron & Che smical Co., Ltd. 
L indop . 
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